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Resolutions  adopted  by  the  Executive  Council  of  the  National 
Civic  Federation  at  its  meeting  October  23,  1914. 

Whereas,  in  the  opinion  of  The  National  Civic  Federation,  this 
Draft  Bill  with  the  documents  attached  is  an  exceedingly  valuable 
contribution  to  the  subject  of  the  regulation  of  public  utilities  by  the 
public;  therefore  be  it 

Resolved,  that  The  National  Civic  Federation  hereby  authorizes 
the  pubUcation  of  the  Draft  Bill  with  the  documents  attached* 

Whereas,  the  regulation  of  public  utilities  raises  questions  upon 
which  opinicms  differ,  by  reason  of  differences  in  the  point  of  view,  and 
these  same  differences  of  point  of  view  are  found  within  the  member- 
ship of  The  National  Civic  Federation,  as  well  as  outside;  therefore 
be  it 

Resolved,  that  it  is  undesirable  for  The  National  Civic  Federation 
to  attempt  to  pass  judgment  upon  the  Draft  Bill  for  the  regulation  of 
public  utilities  prepared  and  submitted  by  the  Executive  Council  of 
the  Department  on  Regulation  of  Public  UtiUties. 

Resolved,  That  the  thanks  of  The  National  Civic  Federatimi  be 

offered  to  the  members  of  the  Executive  CouncB  of  the  Department 
on  Regulation  of  Public  Utilities  for  the  long  and  careful  w<»k  which 
they  have  done  in  this  connection,  and  for  the  valuable  result  of  their 
labors,  and  also  to  all  who  have  in  any  way  helped  to  diuddate  this 
far-reaching  and  important  questi<Hi. 


MEMORANDUM 

By  Seth  Low  and  William  R.  Willcox  a  Special  Committee  of  the 
Executive  Council  of  The  National  Civic  Federation 

To  Whom  was  Referred  for 
Consideration  all  Questions  in  Relation  to  the 
Draft  Bill  for  the  Regulation  of  Public  Utilities 

In  Kjo;.  iIk-  National  Civic  Federation  appointed  a  Commission 
on  Pul>lie  Ownership  and  Ojjcration  to  invt^ti^'atc,  in  this  country 
and  abroad,  the  history  of  such  movements  up  to  that  date.  The 
commission  was  thorou<,^hl_\-  rei)resentative.  and  embraced  in  its 
mcmtx'rship  men  who  Ix^licved  in  public  ownership  and  oiKTation, 
and  men  who  did  not;  it  embraced  represcMitalives  of  organized 
labor,  and  men  interested  in  the  private  (>wnership  and  <>|KTation  of 
public  utilities;  it  embraced  students  of  the  subject,  and  men  m- 
jja^cd  in  the  actual  rejjulation  of  public  ultliiies  as  members  of  i)ublie 
commissions.  This  a^mmission  n  porud  tliat  puljlie  utilities  from 
their  nature  tend  to  become  and  ^m^ht  to  l)e  monoi>olirs;  and  thai 
unrc^lated  monoi)oly  in  so  imiKjrlanl  a  lield  is  iniposMblr. 

In  view  of  this  conclusion.  The  \aU(nial  C'ivie  I-Vdiratmn.  in 
iQii,  called  another  eonferenee  "f  profile  inieresU'd  in  tliis  subjeel ; 
as  a  result  of  whieh  il  was  di-lornniud  lo  rreale  a  de])artnH'nl  1m 
prei)are  a  draft  bill  f.»r  tlu-  Publie  Kr-ulati<ni  of  IntriNlatr  and 
Munieipal  Utilities.  I-;n(iiiiry  rrveaU-.l  thr  I'aet  that  every  stale  in  the 
union  lias  a  re.uulati\«.'  euniniissinn  of  smuu'  sort,  except  the  stales  ot 
Delaware,  Wvonmii;.  and  Utah.  IK-iuf.  ihe  desirability  of  uniform 
lei^islaiinu  upon  this  subjeel.  wiiliin  reasonable  limits,  is  evident. 

The  Deparnneiil  ihus  fornu-d  pnnnpily  appointcnl  an  I'^xeculive 
(^  .uiu  il  u .  prepare  a  draft  bill.  This  Council  consisted  of  the  following' 
members: 

Edward  M.  Bassett. 

Franklin  Q.  Brown. 

Halford  Erickson. 

John  H.  Gray, 

William  D.  Kerr, 

Franklin  K.  Lane  * 

Blcwctt  Lee. 

Emerson  MiMillin. 

Milo  U  Malthie, 

Ariluir  Williams. 
The  Executive  Council  ->r-aui/ed  without  dclav  by  llu-  rliTiiou 
of  Emerson  MeMillin  as  (Tiainnaii.    i^y  the  kin.hu  ss  ui  the  Umver- 

'Mr.  l.nm  rttircil  i»n  acc«mnt  »>l  his  oiVicwl  «iiitic-  Wutrv  tiu-  .Iraltin;;  oi  iIr-  liill  \<v^.in 
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INTENTIONAL  SECOND  EXPOSURE 


Resolutions  adopted  by  the  Executive  Council  of  the  National 
Civic  Federation  at  its  meeting  October  23,  1914. 

Whereas,  in  the  ppurion  of  The  National  Civic  Federation,  this 
Draft  Bill  with  the  documents  attached  is  an  exceedingly  valuable 
contribution  to  the  subject  of  the  regulation  of  public  utilities  by  the 
public;  therefore  be  it 

Resolved,  that  The  National  Civic  Federation  hereb}-  authorizes 
the  publication  of  the  Draft  Bill  with  the  documents  attached. 

Whereas,  the  regulation  of  public  utilities  raises  questions  upon 
which  opinions  differ,  by  reason  of  differences  in  the  point  of  view,  and 
these  same  differences  of  point  of  view  are  f ouad  within  the  member- 
ship of  The  National  Civic  Federation,  as  well  as  outside;  thetefore 
be  it 

Resolved,  that  it  is  undesirable  for  The  National  Civic  Federation 
to  attCTipt  to  pass  judgment  upcm  the  Draft  Bill  for  the  regulation  of 
public  utilities  prepared  and  submitted  by  the  Executive  Council  of 
the  Department  on  Regalation  of  Public  Utilities. 

Resolved,  That  the  thanks  of  The  National  Civic  Federation'  be 
offered  to  the  members  of  the  Executive  Council  of  the  Department 
on  Regulation  of  Public  Utilities  for  the  long  and  careful  work  which 
they  have  done  in  this  connection,  and  for  the  valuable  result  of  their 
labors,  and  also  to  all  who  have  in  any  way  helped  to  elucidate  this 
far-|-eaching  and  important  qt^estion. 


MEMORANDUM 

By  Seth  Low  and  William  R.  Willcox  a  Special  Committee  of  the 
Executive  Council  of  The  National  Civic  Federation 

To  Whom  was  Referred  for 
Consideration  all  Questions  in  Relation  to  the 
Draft  Bill  for  the  Regulation  of  Public  Utilities 

In  1907,  the  National  Civic  Federation  appdnted  a  Commission 
on  Public  Ownership  and  Operation  to  investigate,  in  this  country 
SLod  abroad,  the  history  <rf  such  movements  up  to  that  date.  The 
awmnission  was  thoroughly  representative,  and  embraced  in  its 
membership  men  who  believed  in  public  ownership  and  operation, 
and  men  who  did  not;  it  embraced  representatives  of  organized 
labor,  and  men  interested  in  the  private  ownership  and  operation  of 
public  utilities;  it  embraced  students  of  the  subject,  and  men  en- 
gaged in  the  actual  regulation  of  public  utilities  as  members  of  pubhc 
commissions.  This  commission  roi^ortcd  that  i)ublic  utilities  from 
their  nature  tend  to  become  and  ouKht  to  be  mono])olies;  and  that 
iinre^lated  monopoly  in  so  important  a  field  is  impossible. 

In  view  of  this  conclusion,  The  National  Civic  Federation,  in 
191 1,  called  another  conference  of  people  interested  in  this  subject; 
as  a  result  of  which  it  was  determined  to  create  a  department  to 
prepare  a  draft  bill  for  the  Public  Regulation  of  Interstate  and 
Municipal  Utilities.  Enquiry  revealed  the  fact  that  every  state  in  the 
union  has  a  regulative  commission  of  some  sort,  except  the  states  of 
Delaware,  Wyoming,  and  Utah.  Hence,  the  dedrability  <rf  uniform 
legislation  upon  this  subject,  within  reasonable  limits,  is  evident. 

The  Department  thus  formed  promptly  appointed  an  Executive 
Coundl  to  prepare  a  draft  biU.  This  Coundl  consisted  of  the  followii^ 

members: 

Edward  M.  Bassett, 

Franklin  Q.  Brown, 

Halford  Erickson, 

J<^  H.  Gray, 

William  D.  Kerr, 

Franklin  K.  Lane,* 

Blcwett  Lee, 

Emerson  McMillin. 

Milo  R.  Maltbie. 

Arthur  Williams. 
The  Executive  Council  organized  without  delay  by  the  election 
of  Emerson  McMillin  as  Chairman.   By  the  kindness  of  the  Univer- 

•Mr.  Lane  retired  oa  account  of  his  official  duties  before  the  drafting  of  the  bill  began. 


dty  of  Mixmesota,  it  was  able  to  secure  the  services  of  Professor  John 
H.  Gray  as  Director.  Mr.  William  D.  Kerr  was  associated  with 
Professor  Gray  as  Assistant  Director.  The  first  work  of  the  Executive 
Council,  as  so  organized,  was  to  collect  all  the  legislation  both  by  the 
United  States  and  in  all  of  the  States  of  the  Union  on  the  subject  of 
the  regulation  of  pubHc  utilities.  This  information,  which  of  itself 
is  of  the  greatest  possible  value  to  all  who  are  interested  in  this  sub- 
ject, is  contained  in  a  volume  pubhshed  by  the  Executive  Council 
entitled  ''Commission  Regtdation  of  Public  Utilities."  * 

With  this  information  at  hand,  the  securing  and  preparation  of 
which  required  almost  a  year,  the  Executive  Council  began  the  prep- 
aration of  a  draft  bill  which  should  embody,  as  far  as  possible,  the 
best  features  of  all  the  legislation  already  existing  upon  the  subject, 
together  with  such  additional  features  as  the  experience  of  the 
members  of  the  Executive  Council  might  suggest.  They  went  further, 
and  endeavored  to  secure  suggestions  from  all  who  would  co-operate. 
The  result  is  the  attadied  draft  bill  for  the  R^ulation  of  PabHc 
Utilities,  containing  more  than  300  sections.  Of  these  sectkn^  as 
drafted  only  dxty  have  been  criticised  by  anybody;  although  tlie  biU 
has  been  submitted  to  very  wide  criticism  on  the  part  members 
of  commisdons  engaged  in  the  actual  r^;ulation  of  public  utilities, 
oi  men  engaged  in  the  formation  and  operation  o£  public  utilities, 
and  c£  students  of  the  subject  of  many  shades  of  opinion.  It  is  evi- 
dent, therefore,  that  the  draft  bill  as  a  ^diole  embodies  a  form  of 
legislation  which  meets  with  wide  approval,  except  as  to  such  sections 
as  deal  with  matters  upon  which  differences  of  opinion  are  inevitable. 

These  matters,  though  few  in  number,  are  of  great  importance; 
and  it  became  apparent  as  the  preparation  of  the  draft  bill  proceeded 
that  it  would  be  impossible  to  secure  a  unanimous  approval  by  the 
Department  of  this  draft  bill,  or  of  any  other  dealing  with  this  sub- 
ject. The  draft  bill,  therefore,  is  published  upon  the  authority  of 
the  Executive  Council  of  the  Department  whose  names  have  already 
been  given,  subject  to  the  reservations  submitted  in  the  memoran- 
dtmi  of  dissent.  As  stated  in  the  dissenting  report  of  Messrs.  E.  M. 
Bassett,  John  H.  Gray,  and  Milo  R.  Maltbie,  *'a  bill  of  this  sort  is 
necessanly  a  compromise  measure  and  therefore  does  not  represent 
exactly  the  view  of  any  one  member  of  the  CouncQ."  All  of  the 
members  of  the  Council  believe  that  the  draft  tnll  is  an  advance, 
in  many  respects,  on  ensting  l^[islation.  The  dissenting  report 
which  is  attached  to  the  draft  bill  discusses  from  the  point  of  view 
of  the  dissenters  three  questions  of  large  significance. 

The  draft  InU,  with  tiie  dissenting  report,  was  hud  before  the 

•This  volume  can  be  hftd  hf  a^pttcatioti  to  The  National  CSvic  Pedentkm.  Ita  ptice  it  |S.SOv 
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Executive  Council  of  The  National  Civic  Federation  at  a  spedal 
meeting  called  for  the  purpose  in  January,  1914,  without  having 
been  submitted,  for  the  reason  given,  to  the  Department  as  a  whole. 
At  this  meeting:  the  undersigned  were  appointed  a  special  committee 
to  recommend  what  action  should  be  taken  by  The  National  Civic 
Federation,  in  view  of  this  circumstance.  The  special  committee 
recommends  that  the  names  of  those  comprising  the  Department 
on  the  Regulation  of  Public  Utilities,  as  originally  created  by  The 
National  Civic  Federation,  be  omitted  from  this  document,  as  it 
is  cx-idently  unfair  to  hold  the  members  of  a  department  in  any  way 
responsible  for  a  measure  upon  which  they  have  not  had  an  adequate 
opportunity  to  pass;  and  that  the  draft  bill  as  agreed  upon  by  the 
Executive  Council  of  the  Department  be  printed  as  reported,  together 
with  the  report  and  the  memorandum  of  dissent  which  were  at- 
tached thereto. 

The  differences  in  regard  to  the  bill  reflect  the  difference  in  the 
points  of  view  of  those  who  make  them.  The  radicals  are  inclined 
to  press  r^^ulation  to  the  limit  even  if  it  makes  it  impossible  to  secure 
{ttivate  ci^tal  for  the  construction  and  ccmduct  ci  public  utilities. 
In  the  minds  of  many  oi  them  public  .ownerdup  and  operation  loom 
i4>  as  not  objecticmable  alternatives.  Those  who  have  to  do  with 
the  fxrocuiit^  of  private  capital  for  public  utilities  believe  that  too 
mudi  r^;ulation  will  easily  make  private  cs^tal  unavailai^.  These, 
therefore,  lean  towards  limiting  r^ulation  as  much  as  possible. 
In  this  conservative  element  there  are  again  great  differences  of 
opinion.  Some  bdieve  in  public  r^;ulation  and  wish  to  make  it 
practicable  and  successful.  Others  accept  it  reluctantly  and  are 
fearful  of  any  limitation  which  may  interfere  with  established 
practices. 

The  National  Civic  Federation  cannot  pretend  to  pass  judgment 
on  the  issues  thus  raised,  though  it  is  probable  that  the  wise  course 
to  be  followed  lies  between  the  two  extremes.  The  undersigned  con- 
ceive, therefore,  that  the  function  of  The  National  Civic  Federation 
is  to  make  this  contribution  to  the  subject  of  the  regulation  of 
public  utilities  as  useful  as  possible  by  throwing  light  upon  it  from 
many  points  of  view.  They,  therefore,  subjoin  a  memorandum, 
for  wfaidi  they  do  not  ask  The  National  Civic  Federation  to  become 
responsible,  (m  some  <tf  the  large  questi<M]sinvdved.  Several  £^^)en- 
dices,  having  the  same  object  in  view,  are  attadied  to  the  draft  tnlL 

Appendix  A  is  a  r^Kirt  prepaied  at  our  request  by  Mr.  IX^lHam  D. 
Kerr.  This  r^xxrt  states  the  most  important  suggestions  received 
in  comiection  with  the  disputed  sections  ci  the  draft  bill,  and  genres 
as  impartially  as  possible  ^  arguments  pro  and  con. 
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Appendix  B  is  alist  of  the  railroad  and  public  service  commissions 
already  established  in  the  United  States. 

Appendix  C  is  the  report  to  The  National  Civic  Federation  on 
Public  Ownership  and  Opmtion,  made  in  1907. 

MEMORANDUM  BY  THE  UNDERSIGNED. 

When  a  legislature  is  clear  as  to  the  policy  which  it  wishes  to 
embody  in  any  new  le^^islation  upon  this  subject,  the  sections  of 
the  draft  bill  which  deal  with  such  questions  of  policy  can  be  readily 
adapted  by  a  comix'tent  draftsman  to  conform  to  its  wish.  The 
purpose  of  this  discussion  is  to  state  as  concisely  as  possible  some  of 
the  differing  policies  that  arc  favored,  and  the  consequences  likely 
to  follow  from  the  adoption  of  one  or  the  other. 

Public  regulation  necessarily  means  restriction  on  the  freedom  <rf 
private  action;  but,  if  public  regulation  of  privately-owned  and 
operated  public  utilities  is  to  remain  a  practicable  policy,  it  must  not 
be  canied  so  far  as  to  result  in  the  strangulation  (tf  Iffivate  enteipris^ 
The  problem  to  be  worked  out,  therefore,  in  oonnedion  with  the  puMic 
regulation  of  sudi  ntiHties  is,  to  give  power  enough  to  the  r^:ulating 
commisacm  to  enable  it  to  prevent  the  abuses  to  which  uncontrolled 
private  management  has  been  shown  to  be  subject,  without  mafcing 
exactions  so  severe  as  to  make  it  imposdUe  to  secure  the  private 
caitttal  that  is  necessary  to  maintain  existing  facilities  in  a  high  state 
of  eflSdency,  and  to  develop  new  Miterprises  when  such  are  necessary. 
Such  excessive  restrictions  may  be  embodied  in  the  law  itself;  or, 
they  may  flow  from  the  bad  judgment  of  the  commission  charged 
with  the  administration  of  the  law.  For  the  purposes  of  this  discussion 
the  law  itself  is  the  subject  of  study;  but  it  is  desirable  to  point  out, 
at  this  place,  that  the  character  of  the  men  to  whom  the  administra- 
tion of  such  laws  is  submitted  is  of  vital  consequence.  If  any  such 
law  is  to  work  well,  the  men  administering  it  must  be  men  of  high 
character  and  of  good  judgment.  Without  high  character,  such  men 
may  fall  an  easy  prey  to  the  lamentable  corruption  of  those  who  are 
willing  to  buy  pnAdlege  even  at  the  price  of  debauching  the  public 
service.  Without  good  judgment,  the  interests  of  the  public  and  of 
the  public  service  corporations  are  certain  to  suffer.  With  men  of 
high  character  and  of  good  judgment,  experience  is  likely  to  make 
such  a  body  increasingly  serviceable  to  all  the  interests  ocmcemed. 

It  is  a^mtted  that  any  suchgpublic  service  commission,  by  wbBtr 
ev^  name  it  may  be  called,  must  have  large  discretionary  powers ;  and 
it  is  probably  better  to  make  ^  discreticm  large,  dej^iite  1^  posd^ 
ties  of  abuse,  than  by  making  the  law  too  r^id  to  make  it  imposable 
for  the  oGfnmisacMi  to  deal  equitatdy  with  exceptional  oonditicm. 
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The  first  question  of  importance  that  emerges  is,  as  to  the  determin- 
ation of  values  against  which  stock  or  bonds  are  to  be  issued;  whether 
this  determination  ^lall  be  made  by  the  representatives  of  the  public 
or  by  those  who  furnish  tJie  money.  The  draft  bill  leaves  det^ 
mination  to  the  representatives  of  the  public,  upon  the  theory  that  if 
r^:u]ation  means  anything  it  means  this;  so  tt^t  both  investors  and 
the  public  who  are  to  be  served  by  the  utiUty  may  be  protected  against 
frawiulent  practices  and  exaggerated  values.  This  bdng  granted,  it 
remains  to  be  decided  whetha*  tha:e  shall  be  an  appeal  to  the  courts 
from  dedsions  of  the  commission  on  questions  of  value.  The  draft 
bill  is  drawn,  consistently,  upon  the  theory  that  the  only  appeal  to  the 
courts  from  the  action  of  the  commission  shall  be  on  questions  of  law, 
and  that  there  shall  be  no  appeal  as  to  its  findings  upon  questions  of 
fact,  such  as  value.  Some  of  those  who  are  engaged  in  establishing 
new  public  utilities  hold  the  view  that  upon  questions  of  value,  if 
Upon  no  other  question  of  fact,  there  should  be  an  appeal  to  the  courts. 

This  question  develops  into  another  phase  which  ought  to  be  stated. 
If  the  public  assumes  responsibility  for  the  values  against  which  stocks 
and  bonds  may  be  issued,  it  is  held  by  some  that  the  public  becomes 
morally  responsible  for  the  existence  of  such  values.  There  is  also  at 
least  the  possibility  that,  in  time,  the  pubhc  will  be  asked  to  guarantee 
the  \  alues  which  it  stands  sponsor  for.  Should  the  time  come  when 
the  public  is  willing  to  do  this,  it  can  undoubtedly  secure  private  funds 
tor  such  mterprises  at  much  lower  rates  of  interest  than  can  be  had 
at  the  present  time;  for  private  money  for  su<^  enterprises  can  be  had 
only  at  a  price  commensurate  with  the  risk.  If  the  risk  is  large,  private 
capital  will  require  large  returns  because  of  the  risk.  If  the  lisdc  is 
small,  i»ivate  caintal  can  be  had  <dieaply  because  d  the  absence  of 
risk.  On  the  oth^  hand,  because  the  firing  of  values  by  the  public 
periiaps  tends  in  this  direction,  t^iere  are  those  who  maintain  that 
public  regulation  should  not  attempt  to  determine  values  but  should 
call  for  the  most  complete  publicity.  Under  such  a  S3rstem,  private 
investors  would  be  given  the  fullest  possible  information,  and  would 
then  be  expected  to  look  out  for  themselves.  If  the  private  investor 
were  the  only  party  to  be  considered,  such  a  system  might  be  satis- 
factory. There  would  be  nothing,  however,  in  such  a  case,  to  protect 
the  public  against  unreasonable  financial  burdens  as  these  affect  good 
service,  except  the  arbitrary  discretion  of  the  public  ser\4cc  commis- 
sion in  fixing  rates.  It  would  appear  to  be  more  difficult  to  exercise 
arbitrary  discretion  in  such  a  matter,  fairly,  than  to  determine  with 
justice  actual  values  against  which  stocks  and  bonds  may  be  issued. 

Section  210  of  the  draft  bill  deals  with  the  question  of  the  joint 
use  of  facilities  by  possibly  comi)eting  public  utilities.    So  far  as 
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railroad  service  is  concerned,  the  public  policy  in  New  York  State 
is  well  established,  that,  for  the  distance  of  a  thousand  feet,  joint 
use  of  rails  must  be  permitted  upon  equitable  terms.  So  far  as 
gas  is  concerned,  joint  use  would  appear  to  be  imjjossible;  but,  as 
regards  telephonic  service  and  electric  lighting,  joint  use  is  often 
practicable  and  may  be  greatly  in  the  public  interest.  It  is  worth 
while  to  point  out  that  the  American  Telephone  and  Telegraph 
Company,  in  its  recent  amu^etnent  with  the  Govemment,  has 
given  its  consent  to  joint  use  of  its  fadlities  upon  terms  satisfactory 
to  the  Government.  It  has  been  su^^ested  that  joint  me  should 
sot  be  permfasiWe  as  between  competing  oompfiooes.  The  draft 
bin  recogmzes  tiie  proptk^  cl  the  joint  use  of  pabUc  facilities  tmder 
certain  coiacHtions,  even  as  between  competing  companies.  It  is 
certainly  in  the  pul^  interest  that  poles  aaod  mres  in  the  streets  of 
a  dty  or  town  shoold  not  be  duplicated  unnecessaarily.  The  draft 
bin  gives  to  the  commission  ample  authority  to  pre\'cnt  competition 
in  public  utilities,  where  competition  is  not  in  the  public  interest. 
It  may  also  be  suggested  that,  where  joint  use  of  any  facility  is 
permitted,  whether  as  between  competitors  or  non-competitors,  the 
management  of  the  faciUty  thus  jointly  used  should  always  be  left 
in  full  control  of  the  corporation  owning  it. 

Sections  235-9  of  the  draft  bill  deal  with  the  question  of  depre- 
ciation, upon  the  assumption  that  this  term  is  broad  enough  to  in- 
clude obsolescence  and  replacement.  Probably  depreciation,  as  a  legal 
term,  does  include  obsolescence  and  replacement;  but  the  question 
of  obsolescence,  especially  in  telephoning,  is  so  im])ortant  that  the 
thing  might  well  be  emphasized  in  the  law  by  the  use  of  this  word 
as  well  as  of  ''depreciation."  In  telegraphing,  "depreciation"  would 
usually  provide  adequately  for  replacement;  but,  in  telephoning,  the 
prin<^>al  cost  is  not  in  the  lines  and  poles  but  in  tbe  service  statums. 
For  tte  best  service,  a|^>anitus  that  is  comparatively  new  must 
olten  be  discarded  before  it  is  worn  out  in  cnxler  to  give  i^ace  to 
the  last  hnpimemexA,  The  same  thii^^  is  true  in  ibe  power  houses 
of  dectric  railways;  and  probaUy,  in  a  greater  or  1^  d^ree,  in 
connection  with  every  puUic  utiUty  lhat  depends  t^Km  so  new  a 
s/ckaoice  as  dectrictty.  It  is  very  difficult  to  lay  down  a  general 
rule  applying  to  all  manner  of  cases  which  will  not  provide  either 
too  small  or  too  laige  a  fund  for  depreciation  and  obsolescence. 
Too  small  a  fund  may  expose  both  the  public  and  the  operating 
company  to  hardship,  and  too  large  a  fund  may  equally  have  the 
same  effect.  Probably  there  is  no  way  to  deal  with  this  question 
in  a  law  except  to  give  wide  discretion  to  the  commission  repre- 
senting the  public-   A  Depreciation  Fimd  Board  may  sometimes  be 

6 


created,  with  authority  to  increase  <ff  decrease,  according  to  cir- 
cumstances, the  <»xlinary  and  nonnal  fund  set  aside  for  these  pur- 
poses. The  effect  <rf  unnecessarily  heavy  diarges  for  d^nredation 
and  obsolescence,  or  of  insufficient  aOowance  therrfor,  is  so  serious 
that  tibis  proviAm.  of  a  permanent  boaxd  to  adju^  the  matter  from 
year  to  year,  in  the  of  actual  dxcumstances,  appears  to  offer  a 
wise  sotutaon  <rf  this  very  difficult  problem.  Sudi  a  board  would 
enable  a  commis^cm  to  deal  in  the  ci  circumstances  with  the 
questkm  of  d^u-edation  as  apfdied  to  a  new  conqpany  to  a  com- 
pany in  difficulties. 

Oat  of  the  questions  discussed  in  the  dissenting  report  is  that 
<rf  State  vs.  Local  franchises,  dealt  with  in  the  draft  bill  in  Sections 
277  to  299.    The  view  of  the  majority  of  the  Executive  Council  is 
sufficiently  ejqwessed  in  the  provisions  of  the  act,  and  the  dissent- 
ing opinion  is  clearly  set  forth  in  the  dissenting  report.    Two  points 
remain  to  be  emphasized  in  the  interest  of  clear  thinking  upon  this 
subject.    It  is  hardly  conceivable  that  any  locahty  will  willingly 
abandon  its  right  to  say  whether  or  not  a  franchise  shall  be  granted 
for  the  use  of  any  of  its  streets  or  public  places;  and,  to  that  extent, 
the  co-operation  of  the  locality  with  the  state  commisaon  is  prob- 
ably essential.    But,  if  it  be  suggested  that  for  this  reason  1i» 
regulation  of  local  franchises  should  be  entudy  local,  otibffl"  ocnisidera- 
tions  come  into  play.    In  the  first  place,  many  public  utilities  sarve 
more  than  one  locality,  and  it  is  dear  tiwt  for  public  utilities  of  such 
a  ^ftfaH^  thm  must  be  state  r^ulation.  In       next  place,  a 
sUte  commission  will  necessarily  have  a  wid^  e^tperi^ioe  than  any 
purdly  local  commissicm  can  acquire  except  in  the  very  largest  cities, 
and  ordinarily  it  can  oommand  a  id^tter  grade  of  ecpert  service  for 
its  guidance;  but,  beyond  all  that,  it  would  seem  to  b^  dear  that, 
so  far  as  the  fixing  of  rates  is  concerned,  this  must  be  done  by  a 
state  commission  even  for  a  locahty,  if  pubhc  r^^tion  is  to  appeal 
to  the  sense  of  fairness  of  the  average  man.    To  submit  questions 
of  rates  to  a  local  commission  is  practically  to  permit  the  users  of 
a  service  to  say  what  should  be  paid  for  it. 

In  tiie  matter  of  exchanging  existing  franchises  runnin^^  for  a 
fixed  term,  for  indeterminate  franchises,  this  may  be  said.  Sjicak- 
ing  broadly,  the  indeterminate  franchise  is  the  best  form  of  franchise, 
in  the  interest  of  the  public  as  well  as  of  the  pubhc  sendee  corporation, 
which  has  yet  been  developed.  Every  reasonable  encouragement 
should  be  given  for  the  exchange  of  franchises  running  for  a  fixed 
term  into  indeterminate  franchises.  It  would  appear  to  be  fair  to 
permit  the  locality  which  has  assented  to  the  fioced  term,  to  pass 
upon  the  terms  of  the  exchange.    Any  attempt  to  do  this  by  general 
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law  without  the  consent  of  the  locality  would  be  likely  to  evoke 
popular  resentment  because  of  its  unfairness,  precisely  as  the  sug- 
gestion that  the  users  of  a  public  ser\'ice  should  fix  the  rate  to  be 
paid  for  the  same  would  be  likely  to  antagonize  the  investor.  By 
the  draft  bill,  where  a  new  locality  is  to  be  served  the  locality  must 
give  its  consent,  which  in  its  nature  will  be  indeterminate,  and  in 
doing  so  the  locality  can  attach  conditions  not  incoimstent  with  the 
provisions  of  the  bill  itself.  Whether  the  draft  bill  sufficiently  pro- 
tects the  rights  of  the  locality,  in  these  respects,  is  precisely  wie  of 
the  questions  upon  which  legislators  must  pass.  It  is  cettaisdy 
within  the  province  of  the  state  to  dedare  tiiat  franduses  for  a  fixed 
term  must  give  place  at  tihe  expiration  of  the  term  to  ind^erminate 
franduses;  and  it  ought  not  to  be  imposdble  for  a  pubHc  service 
commisi^km,  in  any  given  case,  to  bring  about  an  sugteesxne&t  as  to 
terms  between  the  locality  and  the  corporation. 

The  question  of  holding  companies,  as  discussed  in  the  dissenting 
r^XHt,  k  tmquestionably  one  of  gr^t  importance.  It  is  essential 
to  pdnt  out,  however,  that  there  are  different  kinds  of  holding 
companies  as  to  which,  possibly,  different  attitudes  should  be  taken. 
A  local  holding  company  of  a  local  public  service  corporation  would 
seem  to  be  a  device  that  can  have  no  possible  advantage  for  the 
public.  A  holding  company,  on  the  other  hand,  which  makes  it  its 
business  to  control  the  operations  of  many  small  jjublic  service  cor- 
porations, in  as  many  different  localities,  may  have  many  advan- 
tages for  the  public.  In  the  view  of  some  the  method  of  financing 
proposed  by  the  draft  bill,  in  Sections  109  to  116,  woidd  be  likely 
to  force  the  creation  of  such  holding  companies  in  order  to  provide 
adequate  funds  for  local  service.  But,  whether  this  be  so  or  not, 
it  is  dear  that  such  a  company,  under  broad-minded  managemrat, 
may  give  better  service  to  eVwy  locality  controfled  by  it  than  any 
small  ^zed  locality  could  oonmiand  for  itsdf .  Sudi  a  bdding  com- 
pany can  command  better  expert  talent  and,  by  comparing  methods 
and  results  in  different  localhies,  can  bring  the  operatkm  everywho^ 
up  to  the  highest  standard  obtained  anywhere.  Wfaetha*  or  not  a 
local  company  shall  pass  under  the  ccmtrol  of  a  hdding  company, 
and  the  arran^ments  to  be  made  in  such  a  case  for  the  protection 
of  minority  stockholders,  would  seem  to  be  legitimate  subjects  for 
the  discretion  of  a  public  service  commission.  It  is  not  reasonable 
that  the  public  regulation  which  applies  to  direct  control  should  not 
also  apply  to  indirect  control. 

The  question  of  the  capitalization  of  consolidated  companies  is 
dealt  with  in  the  draft  bill  in  Section  119.    It  is  believed  that  some 
standard  of  action  must  be  laid  down  by  the  law.    Such  a  rule  he- 
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ing  given,  this  section  leaves  large  discretion  to  the  judgment  of  the 
commission.  The  conditions  to  be  dealt  with  are  so  various  that 
such  discretion  is  evidently  necessary.  The  dissenting  report  simply 
proposes  a  different  standard  from  that  agreed  to  by  a  majority  of 
those  who  prepared  the  draft  bill. 

It  appears  worth  while  to  the  undendgned.  in  closing  this  Memo- 
randum, to  emphadze  the  &ct  that  the  issue  between  puldic  owner- 
ship and  operatkm  ot  puldic  utilities  and  private  owuendup  and 
<^)eraticm  oi  sucb  utiHtks  under  public  r^iulation,  is  not  whoQy, 
and  paiiaps  not  primarily,  a  questkm  <tf  economics.  Grave  and  far- 
reaching  social  and  pcditical  questions  are  inevitably  involved.  The 
pubHc  ownership  and  operation  of  a  public  utility  here  and  there 
is  a  matter  of  ccmparative  unimpm-tance;  but  the  adoption  of  such 
a  policy  by  a  large  and  populous  state  is  a  very  different  matter.  For 
example,  in  San  Francisco  a  street  railway  system  has  been  taken  over 
by  the  public  and  is  now  publicly  owned  and  operated.  By  conse- 
quence it  comes  under  the  operation  of  the  state  civil  ser\'ice  law.  The 
application  of  this  law  to  the  men  employed  by  the  private  com- 
pany when  taken  over  resulted  in  the  loss  of  their  places  by  many 
members  of  the  local  union  of  street  car  employes.  The  effect  upon 
the  union  was  so  serious  that  the  American  Federation  of  Labor 
has  sent  a  commission  to  Europe  this  year  to  study  particularly 
this  aspect  of  the  question.  Without  attempting  to  anticipate 
the  report  of  this  commission,  it  seems  to  lie  upon  the  surface  that 
the  civil  service  system  and  regulation  of  rates  of  pay  by  law  are 
inccmsistent  with  the  methods  and  objects  <rf  affective  bargaining  by 
organised  labor.  In  this  apparently  irrecondlable  conffict,  vMA 
system  in  this  country  wouM  be  lifcdy  to  go  by  the  boatd,  the  civil  ser- 
vice system  CK*  that  (tfocdlective  bargaining?  U  tile  dvil  service  system 
were  to  be  brdcen  down.  Hie  country  would  be  in  danger  of  return- 
ing to  the  demoralizing  doctrine  ''To  the  victors  belong  the  spoils," 
with  the  sp(nls  multiplied  so  as  to  include  every  position  necessitated 
by  the  operation  of  the  public  utility  whatever  it  may  be.  If  it  be 
ims^;ined  tliat  collective  bargaining,  including  the  right  to  strike, 
may  be  permanently  enjoyed  in  connection  with  the  public  service, 
anyone  who  thinks  this  should  recall  what  happened  in  democratic 
France  when  the  railroad  employes  of  France  went  upon  a  general 
strike.  The  men  were  ordered  to  the  colors,  and  the  strike  was 
broken. 

The  attempt  to  carry  out  the  methods  of  collective  barj^aining 
and  the  right  of  striking  in  connection  with  the  ser\^ice  of  the  public 
is  the  pathway  towards  placing  every  public  employment  upon  a 
military  basis,  for  the  large  public  will  not  permanently  pamit  the 
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public  servants  either  to  coerce  its  judgment  or  to  deprive  it  of  pub- 
lic services  whidi  are  essential  to  ite  well  bong.  These  aste  some 
of  the  social  questions  that  are  involved  in  the  general  acceptance 
d  puUic  ownership  and  operatkm  as  distsngussbed  fxom.  fnivate 
ownershiqp  and  operation. 

The  political  consequences  of  the  acceptance  of  public  ownership 
and  operation  on  a  large  scale  are  certain  to  be  not  less  vitaL  It 
was  said  by  someone  at  the  time  of  the  Hayes-Tilden  controversy 
in  connection  with  the  presidency,  that,  if  the  political  patronage 
had  been  twice  as  large  as  it  then  happened  to  be,  it  would  have 
been  impossible  to  have  escaped  civil  war.  The  public  ownership 
and  operation  of  public  utilities  of  all  kinds,  if  steam  railroads  are 
included,  would  add  literally  millions  of  men  and  women  to  the 
public  pay-roll.  If  such  a  policy  is  adopted,  it  shoiild  be  adopted  de- 
liberately, and  the  object  of  this  memorandum  is  to  ])oint  out  that  such 
questions  as  these  far  outweigh,  in  public  importance,  the  financial 
questions  that  are  involved  as  between  public  ownership  and  oper- 
ation and  private  ownership  and  operation  under  public  regulation. 
Public  regulation  of  privately  owned  and  operated  pubHc  utilities, 
if  such  regulation  is  successful,  ought  to  obviate  the  principal  abuses 
which  have  developed  in  the  past  from  the  uncontrdled  pri'^te 
ownership  and  operation  of  public  utilities.  Ji  pdUic  ownership 
and  operation  on  a  vast  scale  is  undertaken,  what  is  to  be  the  safe- 
guard against  the  social  and  i)ditical  dangers  whidi  have  heea 
p(Mnted  out,  a  these  prove  to  be  in  fact  as  great  as  they  appear  to 
be? 

Sbth  Low, 
Wm.  R.  Wuxcox. 

Nbw  York,  October  23, 1914- 
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REPORT  OF  THE  DEPARTMENT  ON  REGU- 
LATION OF  INTERSTATE  AND  MUNICIPAL 
UTILITIES,  OF  THE  NATIONAL  CIVIC 
F£E>£RATION. 

To  The  National  Civic  Federation: 

The  Department  on  Regulation  of  Interstate  and  Municipal 
Utilities  submits  to  The  National  Civic  Federatioa  the  following 
report: 

OIULGIN  OF  THE  DEPARTMENT. 

One  ci  the  oonduacnis  readied  by  the  investigatioa  carried  aa 
some  years  ago  by  The  National  Civic  Federation  on  public  and  private 
ownership  of  puUic  utilities  was  that  these  utilities  tend  to  become 
and  ought  to  be  monopolies  and  that  unregulated  monqpcdy  in  so  im- 
portant a  field  is  impossible.  The  conclusion,  therefore,  was  that  the 
only  alternative  is  public  ownership  and  operation  or  effective  regu- 
lation. From  this  it  appeared  to  The  National  Civic  Federation  that 
the  time  was  ripe  for  taking  a  complete  account  of  stock  to  find  out 
what  had  actually  been  accomplished  in  the  way  of  regulation  and 
what  hope  of  making  regulation  effective  in  the  public  judgment  the 
immediate  future  holds  out. 

With  this  end  in  view  The  National  Civic  Federation  called  a 
large  conference  of  people  interested  in  this  subject  to  be  held  in 
New  York  on  June  23,  191 1.  The  conference  after  long  discussion, 
believing  that  regulated  private  ownership,  if  regulation  can  be  made 
e&ctive,  is  more  conscmant  with  American  traditions  than  public 
owiiershQ>»  leoommended  to  the  Federatioii  that  sudi  an  investiga- 
tion be  undertaken.  It  was  bdievedtiiat,  whatever  the  nhiniatef^^ 
of  ownershq)  in  the  renxrte  futwe  may  be»  the  American  public  is 
tibocoac^  oommitted  to  the  eaqiemnent  of  regulated  private  owner- 
Aap  and  that  sudh  r^ulation  would  be  the  best  possiUe  prepaxatioa 
for  public  ownership  in  case  sudi  ownership  should  later  be  adopted. 
It  was  dear  to  the  members  of  the  conference  that  the  public  had  had 
much  more  eaqperience  in  the  field  of  r^Eulation  than  in  puUic  owner- 
skdp.  It  thereupon  appointed  a  committee  to  report  a  plan  and  scope 
for  sudi  an  investigation  and  took  recess  until  Jime  30,  in  ocder  that 
the  committee  might  report. 

The  Committee  recommended  the  creation  of  a  separate  de- 
partment on  interstate  and  municipal  utilities  to  make  a  thocough  in- 


vestigation  of  the  subject  at  home  and  abroad  and  to  embody  the  re- 
sults of  such  investigation  in  a  formal  report  to  he.  accompanied  by 
the  form  of  a  definite  bill  embodying  what  in  the  light  of  the  inves- 
tigation has  proved  best  in  the  various  attempts  at  regulation  by 
the  federal  government  and  in  the  states  or  the  municipalities.  At 
the  adjourned  meeting  in  accordance  with  the  recommendation  such 
a  department  was  created  with  a  membership  representing  all  phases 
of  interest  and  view. 

The  department  membership  being  considered  too  large  for  a 
woridng  or  directing  body,  an  Executive  Council  was  appointed 
to  have  immediate  charge  and  direction  of  the  work.  Disregarding 
some  early  dnanges  the  Council  was  made  up  of  the  following: 

EiiBRSON  McMiLUK,  American  light  &  Traction  Co.,  New 
Ycnk,  Chairman. 

Frankxin  Q.  Browm,  Redmond  &  Co.»  New  Yoric,  Vice  Qiair- 
man,  and  Chainnan  Ways  and  Means  Committee. 

John  H.  Gray,  Head  of  Department  of  Economics  and  PdHti- 
cal  Science  in  the  University  of  Minnesota,  Secretary, 
Chairman  Committee  on  Form. 

Edward  M.  Bassett,  Attorney  and  Former  Member  New 
York  Public  Service  Commission,  First  District,  Chair* 
man  Committee  on  Accounts  and  Reports. 

Halford  Erickson,  Member  Raihoad  Commission  of  Wis- 
consin, Chairman  Committee  on  Rates. 

William  D.  Kerr,  Attorney,  Chicago,  Chairman  Committee 
on  Service. 

Blewett  Lee,  General  Solicitor  of  Illinois  Central  Railroad 
Co.,  Chicago,  Chairman  Committee  on  Franchises. 

Mild  R.  Maltbie,  Member  New  York  Public  Service  Com- 
mission, First  District,  Chairman  Committee  on  Cap- 
italization. 

Arthur  Wouams,  Chairman,  Association  of  Edison  Electric 
Cooipanies  and  Pxeadentcrf  American  Miiseum  of  Safety, 
Chairman  Committee  on  Safety  <tf  Operation. 

Frankun  K.  Lamb,  Former  Member  Interstate  Commerce 
ComtiBSBion* 

Mr.  John  H.  Gray,  of  Minneapolis,  was  appointed  Director  of  In- 
ve^igation  and  secretary  of  the  council  and  Mr.  William  D.  Kerr,  of 
Chicago,  Assistant  Director  of  Investigation.  Mr.  Bruce  Wyman,  of 
the  Harvard  Law  School,  was  appointed  Counsel  in  Investigation. 
Mr.  F.  C.  Walcott  became  Treasurer  of  the  Ways  and  Means  com- 


mittee  and  Mr.  E.  A.  Quarles  of  The  National  Civic  Federation, 
Assistant  Treasurer.  The  coimcil  appointed  the  following  sub-com- 
mittees to  have  charge  ot  the  various  subject  divisioDS  of  the  work: 

ACCOUNTS  AND  REPORTS    .  E.  M.  Bassett,  Chainnan. 
CAPITALIZATION       .  .  M.  R.  Maltbie,  Chairman. 

FORM  J.  H.  Gray,  Chainnan. 

FRANCHISBS  Blewett  Lee,  Chairman. 

RATES  Halporb  Erickson,  Chainnan. 

SAFETY  OP  OPERATION  .     .  Arthur  Wiluams,  Chairman. 

SERVICE  WnxiAU  D.  Ksrr,  Chairman. 

WAYS  AND  MEANS  .     .     .  F.  Q.  Brown,  Oiairmaa. 

Work  Done  and  Results  Accomplished. 

The  Department  todc  quarters  in  the  Metropolitan  Building, 
New  York,  and  entered  upon  the  systematic  work  of  the  investiga- 
tion February  i,  191 2.    The  Counsel  in  Investigation  was  directed 

to  make  a  complete  collection  and  compilation  of  all  of  the  statutes, 
federal  and  state,  relating  to  this  subject  according  to  a  detailed  out- 
line previously  drawn  by  the  Assistant  Director,  Mr.  Kerr.  The 
field  was  divided  according  to  this  outline  into  sixteen  main  heads,  as 
follows: 

Baas  of  Rate  Maldog 
Establidiment  and  Change  of  Rates 
Publicity  Rates 

Discriminatkm  in  Rates  and  Service 
Service 

Acootmts 

Reports  of  Utilities  and  Commissions 
Regulation  of  Stock  and  Bond  Issues 
Intercorporate  Relations 
Franchises 
Safety  of  Operation 
Organization  of  Commission 
Jurisdiction  and  Definition 
General  Powers  of  Commission 
Commission  Procedure 
Enforcement. 

Ver^'  early  in  the  work  a  staff  of  five  invest^tors — namdy, 
Messrs.  R.  D.  Fleming,  I,  E.  Margulies,  H.  Salpeter,  I.  L.  Sharfman 
and  Charles  F.  Yauch—was  organized  at  the  main  office  of  the  de* 
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partment  under  the  immediate  direction  of  the  Assistant  Director,  Mr. 
Kerr,  to  xnake  fuxtiier  detailed  analyses  of  the  statutory  material. 
Tiais  wofk  was  carried  on  contmaously  up  to  February  15, 1913,  aad 
s^iarate  pamphlets,  one  eadi  of  Hiese  diviaons  of  the  statutory 
material,  were  printed  as  soon  as  ready  and  widdy  distribatedto 
evexy  publk  ocnnmissiofier  and  to  other 

for  criticisms  and  suggestioai.  The  several  parts  have  been  tnoui^ 
together  in  a  ^ngle  volume  and  have  been  published  with  so(^n(^es» 
cross  references  and  indices  in  a  wdume  entitled  '^ConunissKm  Re- 
gulatioii  of  Pot^  UtiUtaes/' 

Mr.  R.  H-  Whitten  of  the  Public  Service  Commissbn,  New  Yodc, 
First  District,  was  e^aged  as  an  esxpest  to  r^K»rt  on  tte  rdation  dt 
publk  utiUty  industries  to  the  putdic  author^jes  in  Gieat  Britain* 
He  was  e^Mdatfy  dkected  to  examine  the  r^^olatkm  of  c^ntaUzation 
and  ci  profits  and  to  r^x^  osa  the  diding  scale  of  charges  for  gas  and 
payment  of  divKlends  by  gas  companies.  He  also  repeated  on  the 
sliding  scale  for  gas  in  Boston,  Massachusetts,  and  on  the  regulatioa 
of  the  gas  industry  at  Twmto  by  the  i»oviaoe  of  Ontario. 

Mr.  Delos  P.  Wikox  of  the  Public  S^vice  Coamussion,  New 
Y<wk,  First  District,  was  seat  to  the  Pacific  coast  as  an  expert  to 
report  on  r^;tila1acm  in  that  te&osL  He  made  a  report  on  the  ori^^ 
jurisdictioa,  powers  and  winking  <rf  the  California  nukoad  com* 
missbn,  and  gave  a  historical  sketdi  of  local  r^;ulation  in  ibe  twmty- 
seven  municipalities  having  charters  under  the  home  rule  clause  of 
the  California  constitution.  To  this  he  added  a  more  detailed  history 
of  local  regulation  in  the  two  chief  cities  of  California,  San  Francisoo 
and  Los  Angeles.  This  was  supplemented  by  reports  on  regulation 
in  the  states  of  Oregon  and  Washington  and  a  chapter  was  added  on  the 
street  car  and  gas  franchises  in  Minneapolis,  Minnesota.  These  re- 
ports were  printed  for  the  use  of  the  investigators,  members  of  the 
Council  and  the  various  committees. 

Following  a  topical  outline  prepared  by  the  Director  of  In- 
vestigation, Mr.  Wyman,  the  counsel  to  the  department,  had  ex- 
tracts made  from  the  decisions  of  all  the  state  commissions  and  Mr, 

R.  L.  Hale  of  New  York  was  engaged  to  write  a  summary  or  resume 
of  these  decisions  to  bring  out  for  the  use  of  the  committees  and  the 
Council  the  general  tendencies  in  commission  decisions.  Mr. 
Wyman  also  made  a  thorough  search  of  the  current  decisions  and 
furnished  citations  from  all  coiuf  decisions  interpreting  the  various 
commission  acts. 

In  addition  to  the  field  work  done  by  Messrs.  Wilcox  and  Whit- 
en, the  Director  and  the  Assistant  Director  made  personal  visits  to 
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many  of  the  more  inqxntaat  commissions,  east  and  west,  to  confer 
with  the  commissioners,  operators  and  attonieys  ai^ 
and  wdl  informed  pefscuis  in  those  localities  a£kd  to  ^;udy  the  orgao^ 
izatiou  and  operatkm  ctf  the  various  commissiras. 

A  thoixnis^  study  of  the  court  decidoQs  as  wdl  as  of  general 
literature  in  the  field  of  public  utilities  was  made. 

On  tbG  basis  of  all  this  work  and  investigation,  tentative  sections 
for  a  sample  public  utility  bill  were  drawn  and  sent  to  all  com- 
missioners in  the  United  States  and  other  selected  and  interested 
parties  for  consideration  and  criticism.  It  is  believed  that  the  ex- 
tended criticisms  and  suggestions  offered  by  our  committees  and  a  very 
large  number  of  interested  parties  have  furnished  a  solid  basis  for  a 
model  bill.  The  generous  and  widespread  response  to  our  request 
for  criticisms  and  general  aid  has  been  very  gratifying  and 
extremely  helpful.  Many  parties  spent  weeks  and  months  studying 
these  tentative  sections  and  giving  us  the  benefit  of  their  investi- 
gations. Every  written  criticism  received  at  the  office  was  mani- 
folded and  sent  out  to  the  members  of  the  sub-committees  for 
consideration.  These  committees  have  held  many  meetings  and  dis- 
cussed the  proposed  sections  and  all  of  the  criticisms  relating  thereto 
and  then  reported  their  oondusions  to  Hie  Executive  Council.  The 
Council  has  held  many  prolonged  sessions  and  considered  the  sections, 
the  reports  €£  the  sub-committees,  and  oral  and  written  critidsms 
and  so^^estioas  from  indiyidoals  and  representatives  t^assocaattODs, 
going  over  every  section  line  by  line  and  amending  it  as  the  drcttm- 
staoces  seemed  to  require.  After  eadi  revisioiL  by  the  coondl  tiie 
sections  have  been  reprinted. 

'Wherever  written  criticisms  seemed  of  sufficient  eactent  and  im- 
portance the  Director  or  the  Assistant  Diiectcn*  has  attempted  an  oral 
conference  with  the  interested  parties  to  go  over  sudi  ccitictsms  in 
detail. 

It  may  therefore  be  said  that  the  bill,  thus  pr^iared  and 
approved  by  tibye  Executive  Council  of  the  Department  and  now 
offered  for  approval  by  The  National  Civic  Federation,  is  the  first 
bin  since  the  earliest  days  of  regulation  that  has  ever  been  drawn 
with  a  full  knowledge  of  all  existing  legislation  in  the  field  and  after 
a  carefid  survey  and  study  of  all  of  the  more  important  coiut  decisions 
and  the  general  literature,  and  after  taking  into  confidence  and  con- 
ference all  of  the  members  of  all  existing  commissions  in  the  countr>'. 
The  bill  is  the  result  of  a  wider  conference  and  discussion  with  more 
people  of  more  varied  interests  and  views  than  any  other  bill  ever 
offered  in  any  jiwisdiction  in  the  United  States.  After  such  prolonged 
study  and  discussion  we  have  attempted  to  embody  all  that  is  best 
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in  existing  l^islaticm  at  hcmie  and  abroad  and  to  dkninate  every 
feature  that  in  practice  has  psoved  disadvantageous.  Certainly  no 
other  tntt  in  this  fi^  and  no  edsttng  statute  has  ever  had  the  variety 
or  extent  of  effort  put  into  it  that  has  been  given  to  this  bill.  We, 
therefore,  offer  the  bill  for  your  approval  and  for  submission  to  the 
various  states  in  the  hope  and  the  belief  that,  so  far  as  it  may  be 
adopted,  it  will  lead  to  a  better  understanding  between  these  vitally 
necessary  industries  and  the  public  that  they  serve  than  has  here- 
tofore been  possible  under  less  carefully  drawn  legislation,  and  that 
such  regulation  will  be  alike  just  and  fair  to  the  investor,  the  owner 
and  the  users  of  this  service. 

The  work  done,  the  result  of  which  is  now  submitted,  has  cost  a 
large  sum  of  money,  all  of  which  was  raised  by  voluntary  contribu- 
tions, and  for  which  most  sincere  thanks  are  tendered. 

It  is  with  a  sense  of  profoimd  gratification  that  the  Council  is 
enabled  to  report  substantial  concurrence  on  the  part  of  its  mem- 
bers in  the  bill  as  a  whole,  the  dissent  to  the  bill  as  an  entirety 
of  Mr.  Maltbie  being  recorded.*  As  is  customary  in  an  undertak- 
ing where  individual  views  must  to  some  extent  yic-ld  to  a  majority 
each  member  has  reserved  the  right  to  express  dissent  on  special 
points. 

By  order  of  the  Executive  Council, 

EMERSON  McMILLIN, 

Chairman, 

New  York,  December  ii,  1913. 

♦  After  the  filina  of  the  report  Messrs.  John  H.  Gray  and  E.  M.  Bassett  joined  with  Mr. 
Maltbie  in  his  dtet  to  certain  pci^^  The&  diswating  rtport  follows. 
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DIS^milG  REPORT  OF 

E,  M.  BASSETT,  JOHN  H.  GRAY,  AND 
MILO  R.  MALTBIE. 

A  bill  of  this  sort  is  necessarily  a  compr<Hmse  measure  and,  there- 
fore, does  not  represent  exactly  the  view  dt  any  <me  member  erf  the 
council.  While  tiie  undar^ned  bdieve  that  tiie  hdl  is  an  advance 
in  many  respects  on  existing  l^islation,  there  are  certain  pcnnts  on 
whidi  it  foils  so  far  short  <rf  providing  for  effective  r^ulatixxi,  that 
we  fed  compelted  to  dissent  upon  certain  in^portant  pomts.  The 
vaixm  ydmts  of  difference  need  not  be  mentioned. 

L 

HOLDING  COMPANIES. 

The  bill  contains  no  {mvidms,  sudi  as  may  be  found  in  all  ibe 
more  recent  and  piogressive  statutes  <rf  the  various  states,  givii^ 
commisaons  jurisdiction  over  hdding  companies.  Ui»ler  the  pro- 
posed model  law,  a  company  may  not  sdl,  transfer,  mortgage  or 
lease  its  frandtise  to  anfl^to  company,  omqsanies  may  not  meige 
or  conscdidate,  a  company  may  not  lease  its  plant  or  property  to 
another  company,  without  the  permission  of  the  supervisory  board. 
Competing  companies  may  not  be  eliminated  and  one  company  may 
not  obtain  control  of  another  by  any  at  these  means  without  state 
approval.  But  the  more  subterranean  and  indirect  method  of  buy- 
ing up  fifty-one  per  cent,  or  more  of  the  stock  of  a  public  utility  may 
be  resorted  to  without  any  check,  approval  or  even  investijijation. 

No  protection,  direct  or  indirect,  is  provided  for  minority  stock- 
holders. They  have  no  tribunal  before  which  ihey  may  and 
prevent  a  company  hostile  to  their  interests  from  buying  a  con- 
trollinj;  interest  and  then  proceeding  to  make  inter-company  agree- 
ments and  to  adopt  methods  of  accounting  which  will  seriously 
depress  the  value  of  their  stock.  The  history  of  corporate  fin- 
ance compels  us  to  ask:  How  can  there  be  effective  regulation 
and  protection  of  minority  stockholders  with  holding  companies 
and  with  corporate  relationships  ocmnected  therewith  outside  of 
the  sphere  of  contrd? 

Without  recommending  that  hcMoig  companies  at  present  ex- 
isting or  the  stodcs  now  held  by  them  be  intafeced  with,  we  do 
bdieve  that  the  iASL  should  prohibit  any  additional  shares  pasdng 
into  the  hands  of  holding  companies  without  investigation  and 
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approval  of  such  action  by  the  commission,  that  purchases  of  stocks 
in  other  public  utiHties  should  be  subject  to  similar  restriction,  that 
companies  not  public  utilities  should  be  prevented  from  acquiring 
stock  in  public  utilities  beyond  a  certain  small  percentage,  and  that 
the  state  commission  should  always  have  power  to  impose  conditions 
and  enforce  regulations  which  will  protect  minority  interests  and 
the  rights  of  the  public.  Such  provisions  would  not  prevent  any 
act  that  could  be  made  to  appear  in  the  public  interest,  to  the  properly 
constituted  pubHc  authority,  but  they  would  bring  about  publicity 
axid  compel  those  desiring  such  action  to  show  how  the  public  interest 
would  be  advantaged. 

n. 

CAPITALIZATION  OF  CONSOLIDATED  COMPANIES. 

We  bdlseve  that  the  qaestkm  of  consoiidation  tsiaes  difficult 
oiotish  probkms  when  consideced  alone  ai&d  tqxm  its  merits.  It 
should,  in  our  opinion,  be  treated  in  each  case  apart  from  other 

questions.  It  certainly  ^bould  not  be  made  the  occasion  of  stock 
watering.  We  ther^ore  recommend  that  a  clause  be  inserted  de- 
.diaring  that  in  no  case  should  the  capitalization  of  a  company  re- 
sulting from  merger  or  consoUdatioa  exceed  the  capitalization  of 

the  consolidated  companies. 

The  provision  of  the  bill  as  now  drawn  (Section  itq)  opens  the 
gate  very  wide  for  stock  watering  in  providing  that  the  capitaliza- 
tion may  equal  the  value  of  the  property.  Value  may  be  high  because 
of  large  dividends  due  to  excessive  rates.  Capitalizing  according  to 
value  rather  than  according  to  investment  may  be  :i  means  of  per- 
petuating excessive  rates,  and  no  commission  should  be  practically 
forced  by  law,  if  companies  so  desire,  to  make  value  a  basis  for 
recapitalization. 

The  modem  doctrine  is  that  capitalization  must  have  a  direct 
rdatim  to  investmmt  as  it  nmy  be  duiwn  from  tiine  to  time  by  so 
boddceeping  meUiods.  All  tile  more  progressive  states  by  statute 
forbid  the  dixect  cajntalizatioti  of  a  surfdus  ^n^y  because  it  is  a 
stu:i^.  We  are  opposed  to  allowh^^  its  capitaHzatum  indirectly 
by  means  of,  and  upon  the  oocasicm  of,  a  oonsotidatkm. 

The  present  bill,  further,  practically  invites  the  consoUdatioa  of 
companies  which  have  a  surplus  with  companies  that  have  watered 
capital ;  and  the  water  of  one  may  be  spread  over  the  surplus  of  the 
other.  Naturally  only  those  will  consolidate  whose  value  equals  or 
exceeds  their  joint  capitalization.  If  their  joint  value  falls  below 
their  capitalization,  tliey  will  not  propose  merger  or  consolidation. 
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Hence,  the  rule  will  be  made  to  work  but  one  way— for  the  capitali- 
zation of  a  surphis;  the  cnmi)anies  with  deficits  will  never  place, 
thcmsdves  within  rea<A  of  the  oommissioii.  Such  a  one-dded  propo- 
sitiosi  is  sddom  sound. 

nL 

STATE  VS.  LOCAL  FRANCHKBS. 

In  our  opinion,  Sections  277  to  289,  which  relate  to  franchise 
grants  and  municipal  o])eration,  should  either  be  omitted  entirely  or  be 
redrafted  along  different  lines.  The  subjects  covered  do  not  properly 
belong  in  a  scheme  for  state  supervision  of  private  corporations 
ojjerating  public  utilities,  and  in  nearly  every  state  they  are  dealt 
with  in  separate  statutes. 

We  particularly  object  to  the  provisions  of  Sections  278  to  280, 
which  undertake  virtually  to  deprive  dties  of  all  omtrol  over  fran- 
chise grants  affecting  their  own  streets.  Any  private  COTporatkm 
now  operating  a  putdic  utility  may,  under  the  proposed  law,  get  a 
new  franduse  without  the  consent  of  the  munic^nUty,  abutting 
property  owners,  or  the  state  itsdf .  An  it  has  to  do  is  to  file  a 
doaunent,  and  ipsa  facto  it  gets  a  franchise.  In  many  states  sudi  a 
provi^on  is  imconstitutional;  and  in  practically  all,  it  is  in  conflict 
with  the  puUic  pd&cy  of  the  state  as  reflected  by  statute  after  statute. 
It  fli^antly  violates  the  principle  cl  home  rule  in  that  it  deprives 
cities  of  the  right  to  mam^  and  omtn^  thdr  own  property — their 
streets  and  public  places. 

Further,  is  the  new  or  old  franchise  to  be  effective  in  case  of  con- 
flict? If  the  old  franchises  are  not  valid  contracts,  the  companies  are 
subject  to  the  commission  without  any  mention  of  the  franchises  in 
this  bill.  If  they  are  valid  contracts,  wc  have  no  assurance  that  the 
contracts  either  could  or  would  be  abrogated  by  the  provisions  imder 
consideration.  The  stockholders,  and  more  particularly  the  bond- 
holders, may  have  rights  that  they  could  not  be  deprived  of  by  a 
mere  agreement  between  the  companies  and  the  municipality. 

Attention  should  be  called  to  the  fact  that  in  the  proposed  bill 
nrnnidpal  authorities  have  nothing  whatever  to  say  as  to  the  teSnaas 
<rf  any  automatically  renewed  franchise.  They  cannot  exact  any 
compensaticm  for  the  use  of  public  property.  They  cannot  regukite 
the  extent  or  charact^  ot  use.  Hiey  cannot  detennine  the  location 
of  trades,  wires  or  pipes.  They  cannot  fix  the  terms  or  period  of 
acquisition.  All  these  matters  must  either  be  left  tmdecided  or 
appeal  mask  be  had  to  a  state  board,  ocdinarily  located  at  the  state 


capital ;  and  many  matters,  if  not  covered  by  the  franchise,  may  not 
be  fixed  after  the  grant  is  made  even  by  a  state  board. 

Any  one  famiHar  with  the  vested  rights  which  attach  to  a  fran- 
chise contract  will  appreciate  how  important  it  is  that  all  franchise 
legislation  be  drawn  with  care.  Those  who  have  been  through  the 
subway  negotiations  in  New  York,  or  the  street  railway  settlements 
in  Chicago  and  Cleveland,  know  that  it  is  unsafe  to  the  public  and 
to  investors  to  leave  so  many  matters  undecided  and  to  attempt  in 
such  a  cursory  and  brief  way  to  dispose  of  such  great  interests  as 
arise  from  the  granting  of  franchises  for  utilities  that  have  practically 
become  necessities  in  the  complex  conditions  of  modem  city  life. 

Without,  therefore,  in  any  manner  implying  that  we  approve  all 
the  other  provision  the  bill,  we  wish  to  enter  our  vigorous  dissent 
to  the  psovi^om  ci  the  bill  relating  to  the  three  matters  disatssed 
briefly  above. 

John  H.  Gray, 
£.  M.  Bassbtt, 

Mll.0  R.  M ALTB1E. 
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[Poll  Title.] 


AN  ACT 

REGULATING  PXJBLIC  UTILITIES,  CREATING 
AND  ESTABLISHING  A  PUBLIC  SERVICE 
COMMISSION,  PRESCRIBING  THE  POWERS 
AND  DUTIES  OF  THE  COMMISSION  AND 
THE  RIGHTS  AND  DUTIES  OF  PUBLIC 
UTILITIES,  PROVIDING  PENALTIES  FOR 
VIOLATIONS  OF  PROVISIONS  OF  THE  ACT, 
REPEALING  LAWS  IN  CX>NFLICT  WITH  THE 
PROVISIONS  THEREOF  AND  APPROPRI- 
ATING MONEY  TO  CARRY  OUT  THE  PUR- 
POSES OF  THE  ACT. 

[Short  Title.] 

AN  ACT 

Regulating  Public  Utilities  and  Creating  and  Establishing 
A  Public  Service  Co^L\lISSIo^^ 

(Note:  Title  must  confonn  to  constitutional  requirements 
of  each  state.) 

It  is  enacted  as  follows: 

I.  1   Designation.    This  act  shall  be  known  as  the  puldic  service  com- 

mission law. 

^  Numbers  2  to  10.  inclusive,  are  not  assigned  to  sections. 

ARTICLE  I. 
DBVUIlTiONS. 

II.  Commission.  Unless  otherwise  specified,  the  word  * '  com- 
mission/' when  used  in  this  act,  shall  mean  the  PubUc  Service 

Commission  of  ,  wiiidi  is  created  and  established 

by  this  act. 

12.  Municipality.  The  term  "municipality, when  used  in  this  act^ 
shall  mean  and  include  any  borou<;h,  town,  village,  city,  coimty 
or  other  political  subdivision  of  this  state. 

13.  Municipal  Council.  The  tenn  "municipal  council"  when  used 
in  this  act,  shall  mean  and  include  the  city  council,  common 
council,  the  board  of  aldermen,  the  board  of  selectmen,  the 
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board  of  trustees,  the  town  or  village  board,  the  city  commis- 
sion, or  any  other  governing  body  of  any  political  subdivision  of 
this  state. 

14.  Pmoo*  llie  term '^perscm/' when  used  in  this  act,  shaU  mean 
and  indude  individuals,  aaBodataras  of  individuals,  finns,  part- 
nerships, companies,  coqxkrations,  tibetr  lessees,  trustees  or  re- 
cdvers  appointed  by  any  court  whatsoever,  in  the  singular  num- 
ber as  vrdl  as  in  the  jduraL 

15.  Public  Utility,  (a)  The  term  ''public  utility,"  when  used  in  this 
act,  shall  mean  and  include  every  person  that  owns,  operates, 
leases  or  controls,  or  has  power  to  own,  operate,  lease  or  control: 

(1)  Any  plant,  property  or  facility  for  the  transportation 
or  conveyance  to  or  for  the  pubUc  of  passengers  or  property 
by  railroad,  street  railroad  or  water. 

(2)  Any  plant,  property  or  facility  for  the  transmission 
to  or  for  the  public  of  telephone  messages,  for  the  conveyance 
or  transmission  to  or  for  the  public  of  telegraph  messages,  or 
for  the  furnishing  of  facilities  to  or  for  the  public  for  the  trans- 
mission of  intelligence  by  electricity. 

(3)  Any  plant,  property  or  facility  for  the  generation, 
transmission,  distribution,  sale  or  furnishing  to  or  for  the 
public  of  electricity  for  light,  heat  or  power,  including  any 
condtiits,  ducts  oc  olter  devices,  materials,  apparatus  ot 
property  for  containing,  holding  or  carrying  conductors  used 
or  to  be  used  for  the  transmisrion  dt  dectridt3r  for  light, 
heat  or  power. 

(4)  Any  plant,  property  oc  facility  for  the  manufa^ure, 
distribttti<m»  sale  or  furnishing  to  or  f co*  the  public  of  natural 
Of  manufactured  gas  tot  Hght,  heat  or  power. 

(5)  Any  plant,  property  or  facility  for  the  supply,  storage, 
distributicm  ot  furnishing  to  or  for  the  public  of  water  for 
irrigation,  manufacturii^;,  municipal,  domestic  or  other 
uses. 

(6)  Any  plant,  property  or  fadUty  for  the  producUon, 
transmisdon,  conveyanoe,  delivery  or  fumi^iing  to  or  for 
the  public  of  steam  or  any  other  substance  for  heat  or 
power.  ^ 

(7)  Any  plant,  property  or  equipment  for  the  traas- 
portaticm  or  conveyance  to  or  for  tiie  public  of  <ril  by  pipe 
fine. 
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(b)  None  of  the  provisions  of  this  act  shall  apply  to  the 
generation,  transmission  or  distribution  of  electricity,  to  the 
manufacture  or  distribution  of  gas,  to  the  furnishing  or  distri- 
bution of  water,  or  to  the  production,  delivery  or  furnishing  of 
steam  or  any  other  substance  for  heat  or  power,  by  a  producer 
who  is  not  otherwise  a  public  utility,  for  the  sole  use  of  such 
producer  or  for  the  use  of  tenants  of  such  producer  and  not 
for  sale  to  others. 

(c)  The  term  "public  utility"  shall  also  mean  and  in- 
clude two  or  more  public  utilities  rendering  joint  service. 

IS.  Sal».  Hie  term  ''rate,"  when  used  in  tins  act*  shall  mean  and 
include,  in  tixe  plural  number  as  wdl  as  in  the  singular,  every  in. 
dividual  or  joint  rate,  dasmfication,  fare,  toll,  diarge  or  other 
oompensatkm  for  service  rendered  or  to  be  rradered  by  any 
public  utility,  and  every  rule,  regtdation,  practice,  act,  require- 
rofisat  oc  f»ivil^  in  any  way  relating  to  such  rate,  fare,  toll, 
diarge  or  other  compensation,  and  any  schedule  or  tariff,  or 
part  of  a  schedule  or  tariff,  thereof. 

17.'  Service  Regulation.  The  term  "service  regulation "  shall 
mean  and  include  every  rule,  regulation,  practice,  act  or  require- 
ment in  any  way  relating  to  the  service  or  facilities  of  a  public 
utility. 

>  NmibviB  18  to  30.  inehuive.  an  aol  «Hitaid  to  SMttoM. 

ARTICLE  II. 

ORGANIZATION  OF  A  PUBLIC  SERVICE  COMMISSION. 

SL  Name  and  Constitution.  There  ^udl  be  created  and  established 
a  commission  which  shall  be  known  as  the  Public  Service  Com- 
mission <rf  ,  consisting  of  five '  members  appointed  by 

the  governor,  by  and  with  the  consent  of  the  senate  (or  council), 
for  terms  of  five '  years  each  or  until  their  successors  are  appointed 
and  qualify.  Immediately  following  the  enactment  of  this  law 
the  governor  shall  appoint  five  commissioners,  one  of  whom 
shall  hold  office  until  the  first  Monday  in  February,  191 5,  two, 
until  the  first  Monday  in  February,  191 7,  and  two,  until  the 
first  Monday  in  February,  1919,  or  until  their  successors  are 
appointed  and  qualify.^ 

■  In  some  states  a  commisston  of  three  members  with  terms  of  six  years  esdi  w31  iWiWi 

'  In  states  whose  legislatures  meet  annually  this  provision  should  be  modified  ia 
a  way  that  a  term  will  expire  and  an  appointment  will  be  made  each  year. 


S2.  Salary  of  Commissioners.    Each  commissioner  shall  receive  a 

salary  of   —  a  year,^  payable  in  the  same  mamier  as  the 

salaries  of  other  state  officers. 

^  The  salaries  of  the  commissioners  should  be  not  less  than  the  salaries  paid  the  judge 
of  the  Ughest  fltttte  court. 

83.  CjudiUMHi  DedffmM  by  Mimibm^  As  somas possiUe after 
thefir^at^xantoientof  ommrifisiooersti^^ 
so  appoitited  shall  meet  at  the  state  capitcd  and  ofgamze  by 
choosing  one  of  their  number  as  chairman.  Thereafter  when- 
ever a  new  appcnntment  is  made  or  whenever  any  vacancy  in 
the  commission  is  filled  the  commissioners  shall  meet  and  choose 
one  of  their  nmnber  as  chairman. 

>  Alternative:  Chairman  appointttd.   The  Governor  shall  designate  one  of  the  com- 
missioners to  be  chairman  during  the  term  of  office  to  which  he  is  appointed  and  until  his 

socoessor  is  appointed  and  qualifies.  As  soon  as  possiUe  after  the  first  appointment  of 
commissioners  under  this  act,  the  persons  so  appointed  shall  meet  at  the  state  capitol  and 
organize.  They  shall  choose  one  of  their  number  chairman  pro  tempore  in  the  absence  or 
diaahiKty  of  the  chairman.  Thereafter,  when  a  new  appointment  is  made  or  when  a  var 
cancT  in  the  commission  is  filled,  the  commissioners  shall  meet  and  chooae  ooeof  their 
mimbet  to  be  ^lainnan  pro  Umpon  fan  the  absence  or  dtsability  of  Hba  di^rman. 

34.  Quorum  of  Commission.  A  majority  of  the  commission  shall 
constitute  a  quorum  to  transact  business,  and  no  orders  of  the 
commission  shall  be  effective  without  the  concurrence  of  a  ma- 
jority of  the  commission. 

35.  Oath.  Each  commissioner  shall  take  and  subscribe  to  the  oath 
of  office  prescribed  for  state  officers  by  the  constitution. 

36.  Disqualification  for  Membership.  No  person  employed  by,  or 
connected  with,  or  holding  any  official  relation  to,  or  owning 
stocks  or  bonds  of,  or  having  any  pecuniary  interest  in,  any 
public  utility  under  the  jurisdiction  of  the  commission  shall  be 
eligible  to  enter  upon  the  duties  or  to  fill  the  office  of  com- 
missioner. 

37.  Removal  of  Commissioner.  The  governor  at  any  time  may  re- 
move any  commissioner  from  office  for  inefficiency,  neglect  of 
duty,  misconduct  or  malfeasance  in  office,  for  accepting,  directly 
or  indirectly,  any  gift,  gratuity,  emcdument  or  employment 
from  any  pubUc  utility  under  the  jurisdiction  of  the  ccmmaission 
for  voluntarily  becoming  interested  pecuniarily  in  any  such  public 
utility  or  for  f aSing  to  divest  himself  within  a  reasonable  time  (d 
any  interest  in  any  sudi  pubUc  utility  acquired  otherwise  than 
voluntarily,  or  for  holding  another  office  under  the  constitution  or 
laws  of  this  state  or  of  the  United  States.  Before  any  commis- 
sicmer  may  be  removed  he  shall  be  given  a  copy  of  charges  made 
against  him  and  a  time  shall  be  fixed  when  he  may  be  heard  pub- 
licly in  his  own  defense,  which  time  shall  be  not  less  than  ten  days 
thereafter.   If  the  commissioner  shall  be  removed  the  governor 


shall  file  in  the  office  of  the  secretary  of  state  a  complete  state- 
ment of  all  charges  against  such  commissioner  and  of  the  findings 
thereon,  with  a  record  of  the  proceedings. 

38.  Miw*^  ^  yfflttigr  xtmamnt^Mt.  Every  vacancy  in  the  commission 
shall  be  filled  for  the  unexpired  term  by  appcnntment  by  the 
governor  with  the  consent  of  the  senate  (or  council),  provided, 
that  if  any  vacancy  occurs  while  the  legislature  is  not  in  session 
the  governor  may  make  an  interim  appointment. 

39.  How  to  Sue  and  Be  Sued.  The  ooinmission  may  sue  and  be 
sued  by  its  official  name. 

40.  Seal.   The  commission  shall  have  an  official  seal  bearing  the 

words  "Public  Service  CommisdOT  of  — of  vduch  the 

courts  shall  take  judicial  notice. 

4t,  Conduct  of  Members  and  Employes.  No  commissioner  or  per- 
son appointed  and  regularly  employed  by  and  receiving  a  salary 
from  the  commission  shall  accept  any  gift,  gratuity,  emolument 
or  employment  from  any  public  utility  under  the  jurisdiction  of 
the  commission  <xc  any  officer,  agent  or  employe  thereof,  nor 
shall  any  commissioner  or  person  appointed  or  regularly  em- 
ployed bv  and  receiving  a  salary  from  the  commission  solicit, 
request  from,  or  recommend,  directly  or  indirectly  to,  any 
such  public  utility  or  any  officer  or  agent  or  employe  thereof  the 
appointment  of  any  person  to  any  place  or  position.  No  com- 
missioner shall  hold  any  other  public  office. 

42.  Office  of  CcMDSitsskia.  The  principal  office  of  the  commission 
shall  be  in  the  dty  of  . 

IS.  Equipment  of  Commissiim.    The  commission  shall  be  provided 

by  the  state  with  such  offices,  equipmait  and  facilities  as  may  be 
necessary  for  the  performance  of  its  duties. 

44.  Provision  of  Funds.  There  shall  be  appropriated  out  of  the 
general  funds  for  the  maintenance  and  conduct  of  the  com- 
mission such  sums  as  may  be  necessary  reasonably  to  enable  the 
commission  to  perform  its  duties. 

4i«  Secretaiy  of  Commission.  The  commission  shall  appoint  a 
secretary  who  shall  serve  during  the  pleasure  of  the  commission, 
shall  take  the  usual  oath  of  office,  shall  keep  a  record  of  all  the 
jmx^edings,  transactions,  communications,  mitiutcs  and  ofticial 
acts  of  the  commission  and  perform  such  other  duties  as  the 
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commission  may  prescribe,  and  shaU  receive  a  salary  in  an  aniount 
fbced  by  the  commission. 

It.  AttoCDCj  of  Commiwioa,  The  comtnisskm  »  authorised  to 
appoint  and  employ  an  attorney  at  a  salary  not  exceeding 

 per  anntim^  who  shall  be  a  resident  of  this  state  and  whose 

duty  it  shall  be  to  represent  the  commission  in  all  proceedings 

in  any  court  or  before  any  department  of  the  federal  government 
to  which  the  commission  may  be  a  party  and  to  advise  the  com- 
mission in  any  matter  or  matters  and  otherwise  and  in  all  reflects 
to  comply  with  the  directions  of  the  commission. 

>  The  salary  of  the  attorney  should  be  the  same  as  that  of  the  attorney  general  of 
HMStete. 

47.*  Employes  and  Appointees.  The  commission  is  authorized  to 
appoint  and  employ  such  other  persons  as  may  be  necessary  to 
edaUe  it  to  perform  the  duties  imposed  \xpon  it  by  this  act 
and  to  designate  the  duties  andocxnpensation  (rf  sodi  appointees 
and  employes. 

X  Nonibcn  4S  to  70>  indmhrv,  an  not  •wiHtmd  to  metieoL 
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ARTICLE  III. 
GENERAL  POWERS  OF  COMMISSION. 

7L  Superfistai  and  Bagnhaan  of  PfMea,    Tl^  commisskxi  shall 

have  general  power  to  r^ulate  and  supa^iae  every  public  ut 
in  aooofdanoe  with  the  provisions  of  tins  act. 

72.  Arbitration.  Whenever  any  public  utility  has  a  controversy 
with  any  other  person  and  all  the  parties  to  such  controversy 
agree  in  writing  to  submit  such  controversy  to  the  commission 
as  arbitrators,  the  commission  may  act  as  such  arbitrators,  and 
after  due  notice  to  all  parties  interested  may  proceed  to  bear 
such  controversy,  and  their  award  shall  be  final. 

78.  Aiittofity  to  Confer  with  Other  Cemnlsiiops.  The  comnnssion 
may  confer  in  person,  by  attending  conventions  or  otherwise, 
with  the  members  ct  railroad  or  other  jnildic  utility  ootnmis- 
sions  of  other  states  and  with  the  interstate  oonunerce  com* 
missaon  on  any  matteea  rdating  to  jmMio.  w^aftifft. 

74.  Right  to  Inspect  Books  and  Examine  Agents  of  Public  Utilities. 

The  commission,  or  any  commissioner,  or  any  person  or  persons 
employed  by  the  commission,  shall,  upon  demand,  have  the 
right  to  inspect  or  examine  the  books,  papers,  accounts,  docu- 
ments, plant,  property  and  facilities  of  any  public  utility  and  to 
examine  under  oath  any  officer,  agent  or  employe  of  such  public 
utility  in  relation  to  its  business  and  affairs;  provided,  that  any 
person  other  than  one  of  the  commissioners  shall  produce  when 
so  requested  his  authority  to  make  inspections  or  examinations 
under  the  hand  of  a  commissioner  or  of  the  secretary  and  xmder 
the  sea!  of  the  commission. 

76.  Commission  May  Require  Production  of  Books.  The  commis- 
sion by  order  may  require  any  public  utility  or  any  officer  or 
agent  thereof  to  produce  within  the  state  at  such  time  and  place 
as  it  may  designate  any  accounts,  records,  memoranda,  books  or 
papers  kept  in  any  office  or  place  without  or  within  the  state  or 
verified  copies  thereof  in  order  that  an  examination  thereof 
may  be  made  by  the  commission  or  by  any  person  under  its 
direction. 
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W*  Summary  Investigatioii.  Whenever  the  conmrission  shall  be- 
lieve that  an  investigation  of  any  act  or  omission  to  act,  accom- 
plished or  proposed,  or  an  investigation  of  any  rate,  service, 
facility  or  service  regulation  of  any  public  utility  should  be 
made  in  order  to  secure  compHance  with  the  provisions  of  this 
act  and  orders  of  the  commission  it  may  of  its  own  motion  sum- 
marily investigate  the  same. 

77,  Complaints.  (a)  Any  public  utility,  or  any  person  served  or 
claiming  the  right  to  be  served  thereby,  or  any  municipality,  or 
the  attorney  general  may  complain  to  the  commission  of  any 
thing,  actual  or  proposed,  done  or  omitted  to  be  done  in  viola- 
tion of  any  provision  of  this  act  or  of  an  order  of  the  commission, 
and  it  shall  be  the  duty  of  the  commission  to  entertain  such 
complaint  and  to  proceed  therewith  as  provided  for  elsewhere 
in  this  act. 

(b)  Upon  any  such  complaint  alleging  that  any  rate  is 
unjust,  unreasonable,  unjustly  discriminatory,  unduly  preferen- 
tial, or  otherwise  or  in  any  respect  in  violation  of  any  provision 
of  this  act,  the  commission  may  proceed  to  investigate  the 
matters  complained  of  as  provided  for  elscw  here  in  this  act. 

(c)  Upon  any  such  complaint  alleging  that  any  service  or 
service  regulation  is  unjustly  discriminatory  or  unduly  preferen- 
tial, or  that  any  service  or  facility  is  inadequate  or  unsafe,  or 
that  any  servnce  regulation  is  unjust  or  unreasonable,  or  that 
any  service,  facility  or  service  regulation  is  otherwise  or  in  any 
respect  in  violation  of  any  provision  of  this  act,  the  commission 
may  proceed  to  investigate  the  matters  complained  of  as  pro- 
vided for  elsewhere  in  this  act. 

78.  Scope  of  Investigations.  In  conducting  any  investigation  pur- 
suant to  the  provisions  of  this  act,  the  commission  may  investi- 
gate, consider  and  dctennine  such  matters  as  the  cost  or  value,  or 
both,  of  the  property  and  business  of  any  public  utility,  used  and 
useful  for  the  convenience  of  the  public,  and  all  ntatters  affecting 
or  influencing  such  cost  or  value;  the  operating  statistics  of  any 
public  utihty,  both  as  to  revenues  and  expenses  and  as  to  the 
physical  features  of  operation,  in  sudi  detail  as  the  commission 
may  deem  advisable;  the  physical  diaracterfetics  and  geograph- 
ical limits  of  the  locality  or  area  affected  by  the  service  of  a  public 
utility;  and  such  other  batters  as  may  have  a  bearing  upon  the 
subjects  under  investigation.  Every  pubUc  utility  shall,  at  the 
request  of  the  oommissicm,  furnish  all  availaUe  ixdoanatixm  in 
aid  of  sadi  invest^tioa. 
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79.  Commission  May  Make  Orders.  Whenever  after  investigation 
in  accordance  with  the  provisions  of  this  act,  the  commission 
shall  be  of  the  opinion  that  any  provision  or  requirement  of  this 
act  or  any  order  of  the  commission  is  being,  has  been,  or  is  about 
to  be  violated,  it  may  make  and  enter  of  record  an  order  in  the 
premises,  specifying  the  actual  or  proposed  acts  or  omissions  to 
act  which  constitute  such  real  or  proposed  violation,  and  re- 
quiring that  such  violation  be  discontinued  or  rectified,  or  both, 
or  that  it  be  prevented.  No  order,  however,  shall  be  made  by  the 
commission  which  requires  the  change  of  any  rate  or  service, 
facility  or  service  regulations  except  as  ottierwise  spedScaXLy 
im>vided,  unless  or  until  a  public  hearing  has  been  hdd  in  ac- 
oM^lance  with  the  providons  crftfak  act. 

80l  Determination  of  Reasonable  Rates.  If  upon  hearing  and  in- 
vestigation any  rate  shall  be  found  by  the  commission  to  be  im- 
just.  unreasonable,  unjustly  discriminator^^  or  unduly  preferen- 
tial or  otherwise  or  in  any  respect  in  violation  of  any  provision 
of  this  act,  the  commission  may  fix  and  order  substituted 
therefor  such  rate  as  it  shall  determine  to  be  just  and  reason- 
able and  in  compliance  with  the  provisions  of  this  act.  Such 
rate  so  ascertained,  determined  and  fixed  by  the  commission, 
shall  be  charged,  enforced,  collected  and  observed  by  the  pubUc 
utility  for  a  period  of  time  fixed  by  the  commission  of  not  more 
than  three  years. 

8L  Commission  May  PresoflM  Smice  or  Facflitios,  If  upon  hear- 
ing and  investigation  any  service  or  service  regulation  of  any 
public  utihty  shall  be  found  by  the  commission  to  be  imjustly 
discriminatory  or  unduly  preferential,  or  any  service  or  facility 
shall  be  found  to  be  inadequate  or  unsafe,  or  any  service  regu- 
lation shall  be  found  to  be  unjust  or  ur.reasonable,  or  any  service, 
facility  or  service  regulation  shall  be  tound  otherwise  or  in  any 
respect  to  be  in  violation  of  any  provision  of  this  act,  the  com- 
mission may  prescribe  and  order  substituted  therefor  such  ser- 
vice, facihty  or  service  regulation  as  it  shall  determine  to  be 
adequate  and  safe,  or  just  and  reasonable,  as  the  case  may  be 
and  otherwise  in  compliance  with  the  provisions  of  this  act.  It 
shall  be  the  duty  of  the  pubUc  utility  to  comply  with  and  con- 
form to  such  determination  and  order  of  the  commission. 

BL  Division  of  Expense  Incurred  by  UtiHties  Rendering  Joint 
Service.  Whenever  any  order  of  the  commission  involves  ex- 
penditures of  any  sum  or  siuus  by  pubUc  utiUties  rendering  any 
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joint  service  or  services  and  the  public  utilities  affected  thereby 
shall  fail  to  agree  upon  the  division  or  apportionment  thereof 
within  a  reasonable  time  after  the  service  of  such  order,  the 
coimnission  may  issue  a  supplemental  carder  declaring  the  ap- 
portionment or  division  of  such  expense. 

9L  Pubfic^f  of  rnmmlMinn  Itoeocds.  All  reports,  records,  and 
acooants  in  the  ix)6ses8ion  ol  the  commissimt  shall  be  open  to 
inspecticm  by  the  public  at  all  times,  except  as  otterwise  provided 
in  this  act  or  as  ordered  by  the  cnmmifision  and  tmcter  rales  pre- 
scribed by  the  ooxmnission. 

9L  Fees.  The  commission  is  authorized  to  fix  and  establish  a 
adbedcde  of  fees  to  be  charged  for  copies  of  o{nnions,  orders, 
reports  and  other  records  of  the  cotnmisaon  and  certifications 
under  the  seal  of  the  oomnrismon.  All  fees  received  by  the 
commission  shall  be  turned  over  to  tibe  state  treasurer  at 
monthly  intervals. 

W.  AumalR^arttoGovetiior.  Annually  on  or  before  tihe  first  day 
oi  Pdbruary  the  comnrisrion  shall  report  to  the  governor  for 
traiffimittal  to  the  k^islature  its  proceedings  for  the  preceding 
year.  Such  report  shall  set  forth  in  such  detail  as  the  axnmis- 
sion  may  deem  expedient  all  proceedings  ai»l  investigations  of 
the  oommisakm  during  such  period  and  shall  contain  abstracts 
of  the  annual  reports  of  public  utilities  prepared  by  the  com- 
mission. It  shall  also  contain  recommendations  of  the  commission 
for  new  l^islation  and  any  other  matters  the  commission  de- 
sires to  call  to  the  attention  of  the  governor  and  legislature. 
A  sufficient  number  of  copies  of  this  report  to  accommodate  all 
reasonable  requests  therefor  shall  be  printed. 

8V.  Incidental  Powm.  In  addition  to  the  pow^  herein  specifically 
granted,  the  conrniisston  shall  have  such  implied  cn:  incidental 
powers  as  may  be  necessary  and  proper  effectually  to  carry  out, 
perform  and  execute  all  the  powers  so  granted. 
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ARTICLE  IV 


REGULATION  OF  STOCK  AND  BOND  ISSUES. 

lOL  Bigjit  to  Issue  Stock  and  Create  Lien  a  Special  Privilege.  The 
power  of  pubHc  utilities  to  issue  stocks,  stock  certificates,  b(»ids, 
notes  and  other  evidences  of  indebtedness,  in  case  of  public 
utilities  incorporated  tinder  the  laws  of  this  state,  and  to  create 
liens  on  property  in  this  state,  in  case  of  public  utilities  incor- 
porated under  the  laws  of  any  state,  Is  a  special  privilege,  the 
right  of  supervision,  regulation,  restriction  and  control  of  which 
is  and  shall  continue  to  be  vested  in  the  state,  and  such  power 
shall  be  exercised  as  provided  by  law  and  under  such  rules  and 
regulations  as  the  commission  may  prescribe. 

102.  State  Does  Not  Gua»itoeSlodn,B(nul8|  etc.  No  provision  of 
this  act  and  no  deed  or  act  done  or  performed  under  or  in  con- 
nection therewith  shall  be  held  or  construed  to  olidigate  the  state 
ol  .   pay  or  guarantee  in  any  manner  whatso- 

ever any  stock,  stock  certificate,  bond,  note  or  other  evidence  of 
indebtedness  authorized,  issued  or  executed  under  the  provisions 
of  this  or  any  other  act,  or  to  pay  or  guarantee  in  any  manner 
whatsoever  any  interest  or  dividends  thereon. 

108.  Pmpo—  for  Which  Stocks,  Bonda,  elc>,M^beIa»a6A.  Subject 
to  the  imyviskxns  <tf  this  act  and  <tf  tiie  <»der  of  the  oommisaoa 
issued  as  provided  in  this  act,  a  public  utility  may  issue  stocks, 
stock  certificates,  bonds,  notes  and  other  evidoices  of  indebt- 
edness payable  at  periods  of  more  than  12  months  from  the  * 
date  thereof,  when  necessary  and  reasonably  required  for  the 
fc^wiii^  purposes  and  no  others,  viz., 

(a)  Acquisttkm  <^  pcoperty. 

(b)  Construction,  extenaon,  betterment,  or  im- 
provement of  or  addition  to  its  &ctlities. 

(c)  Dncharse  <^  lawfial  refonding  of  its  oUiga- 
tions. 

(d)  Reimbursement  of  moneys  actually  espeodoi 
bom  income  or  firom  any  other  moneys  in  the  treasury 
of  the  public  utility  not,  directly  or  indirectly,  secured 
by  or  obtained  from  the  issue  ot  stocks,  stock  certifi- 
cates, bonds,  notes  or  other  evidences  ot  indd>tedness 
of  such  public  utility,  within  five  years  next  prior  to 
the  filing  of  an  applicatioti  with  the  oonunission  for  the 
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required  aatiioiizatkm,  for  aay  of  ibfi  aiosesaad  par- 
poses,  not  mdttdtog  maintenanoe  <d  service,  r^^aoe- 
ments  aad  substitations  (if  the  applicant  shall  have  kept 
tteaccoifiitsaiulvoiKiiersf<Mrsu<^expexidittt^  such 
ttitttififtr  as  to.  enable  the  commission  to  ascertain  the 
amount  of  moneys  so  depended  and  the  purposes  for 
which  such  expenditures  were  made  and  t  he  sources  of 
the  funds  in  the  treasury  of  the  public  utility  implied 
to  such  expenditures.) 

Provided,  and  not  otherwise,  that  such  public  utility  in 
addition  to  the  other  requirements  of  law  shall  first  have  se- 
cured from  the  commission  an  order  authorizing  such  issue  as 
provided  in  this  act. 

IM.  Issues  not  to  Exceed  Amounts  Reasonably  Required.  No  public 
utility  shall  issue  any  stocks,  stock  certificates,  bonds,  notes  or 
other  evidences  of  indebtedness  to  an  amount  exceeding  that 
which  may  be  necessary  and  reasonably  required  to  enable  such 
public  utility  to  perform  its  duty  to  the  public  and  for  the  pur- 
pose for  which  such  issue  of  stocks,  stock  certificates,  bonds, 
notes  or  other  evidences  of  indebtedness  may  be  authorized. 

Mi.  StocklssoedatPurOtity.  No  public  utility  shall  issue  any  stock 
or  stodc  certificate  exo^  in  ocMisideration  of  money,  or  of  services 
or  property  at  the  true  money  value  thereof  as  found  and  de- 
termined by  the  comnMSsion,  actually  received  by  such  public 
utility  equal  to  or  ia  eicess  of  the  face  value  of  such  stock  or 
stock  certificate. 

106.  Bonds  Be  InaedBelinr  Par.  No  puUic  utility  shall  issue 
any  bonds,  notes  or  other  evidences  of  inddytedness,  exo^  in 
coaaderadkm  of  money,  or  of  services  or  property  at  the  true 
nxmey  value  therecrf  as  found  and  detennined  by  the  conmiis»<^ 
actually  received  by  such  public  utility  equal  to  or  in  excess  of 
the  true  nooney  value  of  the  bonds,  notes  or  other  evidences  of 
indebtedness  issued  therefor;  and  in  no  case  shall  the  money  or 
the  true  money  value  of  the  services  or  property  as  found  and 
determined  by  the  commission  be  less  than  75  per  cent,  of  the 
face  value  of  the  bonds,  notes  or  other  evidences  of  indebted- 
ness. 

107.  Ktfimding  Debt  DiMtfont  and  Saveose.  The  comniissicm 
nmy  require  every  puUic  utility  that  issues  any  bmds,  notes  or 
other  evidences  of  indebtedness  for  an  amount  or  amounts  (in 
XQoney  or  in  property  or  services  at  the  tnie  .  nooiij^vi^ 
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as  found  and  determined  by  the  commission)  less  than  the  par 
value  thereof  to  provide  for  the  amortization  of  the  discount 
and  all  expenses  connected  with  the  issuance  of  said  bonds,  notes 
or  other  evidences  of  indebtedness  during  a  period  of  time  fixed 
by  the  commission,  and  thereafter  no  bonds,  notes  or  other 
evidences  of  indebtedness  issued  for  the  purpose  of  paying, 
refunding,  retiring  or  discharging  any  such  bonds,  notes  or  other 
evidences  of  indebtedness  shall  be  issued  to  pay,  refund,  retire 
or  discharge  such  discount  and  expenses  to  an  amount  greater 
than  the  commission  shall  have  detennined  to  be  reasonable  and 
consistent  with  the  plan  of  anuMiization  adc^ted.  No  such 
public  utility  shall  dedare  any  dividends  from  the  earnings  of 
any  year  until  all  amortizatioa  of  dd>t  discount  and  ei^»enses 
accrued  and  due  up  to  that  time  has  been  fvovkted  for. 

108.  Relative  Proportions  of  Stocks  and  Bonds.  The  amount  of 
bonds,  notes  and  other  e\'idences  of  indebtedness  which  any 
pubHc  utility  may  issue  shall  bear  a  reasonable  proportion  to  the 
amount  of  stock  and  stock  certificates  issued  by  such  public 
utility,  due  consideration  being  given  to  the  nature  of  tiie  busi- 
ness in  which  the  public  utility  is  engaged,  its  credits,  earnings 
and  prospects,  and  to  the  effect  whidi  such  issue  will  have  ngasi 
the  management  and  ^ciency  of  operation  of  the  pt^llc  utility , 
so  as  to  secure  an  adequate  rdative  amount  erf  financial  interest 
and  risk  on  the  part  of  the  stoddicMefs  in  the  public  utility. 

109.  What  Order  Shall  Show.  The  order  of  the  commission  author- 
izing the  issue  of  any  stocks,  stock  certificates,  bonds,  notes  or 
other  evidences  of  indebtedness,  payable  at  periods  of  more 
than  12  months  from  the  date  thereof,  shall  state: 

(a)  The  amount  and  character  of  the  authorized  issue. 

(b)  The  purpose  or  purposes  to  which  the  issue  or  the 
proceeds  thereof  are  to  be  appHed. 

(c)  That,  in  the  opinion  of  the  commission,  the  money, 
property  or  services  to  be  procured  or  paid  for  by  such  issue  is 
necessary  and  reasonably  required  to  enable  the  public  utility  to 
perform  its  duty  to  the  public  and  for  the  purpose  or  purposes 
specified  in  the  order. 

(d)  That,  in  the  oi:)inion  of  the  commission,  the  proposed 
expenditures  for  such  pur]:)Ose  or  purposes  are  not  in  whole  or 
in  part  reasonably  chargeable  to  income,  except  as  otherwise 
permitted  by  the  order. 

(e)  That  the  value  o£  the  property,  services  or  other  consider- 
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atioa  as  found  and  determined  by  the  commission,  for  which,  in 
whole  or  in  part,  such  issue  is  to  be  made,  is  equal  to  or  in  excess 
of  the  par  value  of  the  stocks  or  stock  certificates,  or  the  value 
of  the  bonds,  notes  and  other  evidmces  of  indebtedness  to  be 
issued  therefor. 

(f)  That,  in  the  case  of  bonds,  notes  and  other  evidences  of 
indebtedness,  the  amoimt  of  all  bonds,  notes  and  other  evidences 
of  indebtedness,  including  those  just  authorized,  bears  a  reason- 
able proportion  to  the  total  amount  of  stocks  and  stock  cer- 
tificates outstanding. 

(g)  The  terms  and  conditions  upon  which  the  issue  is 
authorissed. 

HO.  Authority  of  Commission.  The  commission  may  by  order 
authorize  the  issue  of  stocks,  stock  certificates,  bonds,  notes  or 
other  evidences  of  indebtedness,  in  the  amount  applied  for  or  in 
a  lesser  amount,  or  in  a  greater  amount,  or  not  at  all,  and  may 
attach  to  the  exercise  of  this  authority  such  terms  and  conditions 
as  it  may  deem  just,  reasonable  or  proper. 

HI.  CbMxmcAiaatlaynsSg^iSmkl^  For  the  purpose  of 

enabling  it  to  determine  whether  the  proposed  issue  complies 
with  all  provisions  of  law  and  whether  it  should  be  authorized, 
the  oonnmsaon  may  defcemmie  the  true  mMiey  value  in  detail 
of  the  iMToperty  or  services,  for  which  it  is  proposed  to  issue,  in 
vrb6i»  or  in  part,  such  stocks,  stock  certificates,  bonds,  notes 
or  other  evidences  of  indebtedness,  and  shall  make  such  inquiry 
or  investigation,  hold  such  hearings  and  examine  such  wit- 
nesses, books,  papers,  documents  or  contracts  as  it  may  deem 
of  importance  in  enabling  it  to  reach  a  determination.  The 
oommis^on  may  also  make  a  valuation  of  all  tht^  property  of  the 
public  utility  if  it  deems  it  pertinent  to  the  inquiry  or  investiga- 
tion, and  may  require  such  utility  to  furnish  such  statements, 
information  and  facts  as  the  commission  may  deem  pertinent. 

112.  Lunitation  of  Application  of  Article.  Theproviacmsof  thisact 
requiring  public  utilities  to  secure  the  approval  of  the  comnus- 
sion  before  issuing  any  stocks,  stodc  certificates»  bonds,  notes  or 
other  evidences  of  inddatedness,  shall  not  apply  to  stocks,  stodc 
certificates,  bonds,  iootes  or  other  evidences  of  indd:>tedDess 
lawfully  issued  before  this  act  beccnnes  a  law  nor  to  any  mortr 
gage,  deed  ot  trust  ot  other  ^milar  instrument  lawfully  eace- 
cttted  and  ddiver^d  before  ibis  act  beoosnes  a  law. 
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118.  UtiHtiM  Antiuxized  to  Issue  JSudies  ior  a  Tear.  A  public  utility 
may  issue  notes  for  proper  piuposes  and  not  in  violation  of  any 
pcovidon  of  this  or  of  any  other  act,  payable  at  periods  of  not 
more  than  one  year  from  the  date  thereof,  without  the  approval 
of  the  commission.  A  pubUc  utility  may  issue  like  notes  pay- 
able at  periods  of  not  more  than  one  year  from  the  date  thereof 
to  pay,  retire,  discharge  or  refund,  in  whole  or  in  part,  any  such 
note  or  notes  authorized  by  this  section  to  be  issued  without  the 
approval  of  the  commission,  and  may  continue  from  time  to 
time  for  a  period  not  exceeding  in  the  aggregate  five  years  from 
the  date  of  issue  of  the  first  note  or  notes  to  issue  notes  of  the 
same  character  to  pay,  retire,  discharge  or  refund,  in  whole  or  in 
part,  notes  previously  issued  for  the  same  purpose  imder  the 
authority  of  this  section.  Except  as  otherwise  in  this  section  ex- 
pressly authorized,  no  sudi  notes  payable  at  periods  of  not  more 
than  one  year  from  the  date  thereof  shall,  in  wfac^  or  in  part, 
directly  or  indirectly,  be  paid,  retired,  dischainod  or  refunded 
by  any  issue  <^  stocks,  stock  certificates,  bonds,  notes  ot  otber 
evidences  of  indebtedness  of  any  term  or  chaiacter,  or  from  the 
proceeds  therectf ,  without  the  apptoysl  of  the  commission. 

114.  Issues  Previously  Authorized.  The  provisions  of  this  act 
shall  apply  to  all  stocks,  stock  certificates,  bonds,  notes  and 
other  evidences  of  indebtedness  of  any  public  utility,  other  than 
notes  payable  at  periods  of  not  more  than  one  year  from  the 
date  thereof,  issued  by  any  public  utility  after  this  act  becomes 
a  law  upon  the  authority  of  any  articles  of  incorporation  or 
amendments  thereto,  or  vote  of  the  stockholders  or  directors 
filed,  taken  or  had  before  this  act  becomes  a  law. 

115.  AppHoitiim  of  Proceeds  ef  Issues.  No  public  utility  shall  with- 
out the  consent  of  the  commission  apply  the  issue,  or  any  part 
thereof,  of  any  stock,  stock  certificate,  bond,  note  or  other 
evidence  of  indebtedness,  or  any  proceeds  thereof,  to  any  purpose 
not  specified  in  the  commission's  order,  or  to  any  purpose  so  speci- 
fied in  excess  of  the  amount  authorized  for  such  purpose,  or  issue 
or  dispose  of  the  same  on  tenns  or  conditions  different  from 
those  specified  in  such  order,  or  a  modification  thereof.  Every 
term,  condition.  i:)rovision  and  requirement  contained  in  such 
order  shall  be  enforced,  fulfilled  and  obeyed  by  the  public  utiUty 
affected. 

UA.  Dtt^  ol  UtilittestoAccoimttoCoiBmisBinn  far  IMaposHion 
Peooeeds.  The  oaamasAm.  may  reqdie  any  public  uliSty  to 
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account  for  the  dispodticm  of  the  proceeds  of  all  issues  under  the 
pio^^ons  of  this  act  of  ^;ocks.  stock  certificates,  bonds,  notes 
and  other  evidences  of  indebtedness,  in  such  form  and  detail  as 
it  may  deem  advisable,  and  to  do  and  perform  any  and  all  acte 
necessary  to  carry  out  the  ptcfwkioDB  of  this  act. 

117.   Contract  for  Consolidation  or  Lease  Shall  Wot  Be  Cfitiifaed* 

No  contract  for*  consolidation,  merger  or  lease  shall  be  caintal- 
ized,  nor  shaU  any  public  utility  hereafter  issue  any  bonds,  notes 
or  other  evidences  of  indebtedness  agidnst  any  awitract  for 
consolidation,  merger  or  lease;  but  this  shafl  not  prevwit  tto 
granting  under  mort^e  <m:  deed  <rf  trust  with  the  ai^nroval  of 
the  commissiDn  <rf  any  coatract  foff  consolidation,  mefger  or 
lease. 

U8.  Franchises  Not  to  Be  Capitalized.   No  public  utility  shall  capi- 
talize, directly  or  indirectly,  any  franchise  to  be  a  corporation,  or 
,    any  other  franchise,  right  or  privilege,  or  any  right  to  own.  oper- 
.     ate  or  enjoy  any  such  franchise,  right  or  privilege  whatsoever, 
■     in  excess  of  the  amount  (exclusive  of  any  tax  or  annual  charge) 
actually  paid  to  the  state  or  to  a  political  subdivision  thereof  as 
a  consideration  for  the  grant  of  such  franchise,  right  or  privilege; 
and  in  detc-nnining  the  value  of  the  property  of  a  public  utility 
for  the  purposes  of  this  act.  no  franchise,  right  or  privilege 
granted  to  a  public  utility  by  the  state  or  by  a  political  sub- 
division thereof  shall  be  appraised,  fixed  or  oonadered  at  any 
greater  amount  or  value  than  the  sum  paid  therefor  into  the 
public  treasury  of  the  state  or  <rf  the  pditical  subdivi^on  gnmt- 
ing  the  same  (exclusive  <rf  any  tax  or  annual  charge). 

119.  CafiM  Stock  df  C<maolidated  Coiporation.  The  capital  stock, 
stodc  certificates  and  dAt  of  a  public  utility  resulting  from 
mergN  or  fonned  by  consolidation  of  two  or  more  public  utilities 
diall  not  exceed  the  value  of  the  properties  merged  or  con- 
solidated as  found  and  determined  by  the  commission. 

120.  Reorganized  Utilities.  Any  public  utility  which  shall  have,  or 
may  hereafter,  become  the  owner  or  assignee  of  any  right,  power, 
privilege  or  franchise  of  any  other  public  utility,  in  whole  or  in 
part,  directly  or  through  an  intermediate  grantor  or  grantors, 
under  a  deed  of  trust,  mortgage  sale,  sale  in  bankruptcy  pro- 
ceedings or  sale  under  any  judgment,  order,  decree  or  proceedii^ 
of  any  court,  including  the  courts  of  the  United  States,  diatt  be 
subject  to  the  same  power  <rf  supervisicwi,  r^ulaticm.  restriction 
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and  control  that  applies  to  other  public  utilities  imder  the  pro- 
visions of  this  act. 

12L*  Impairment  of  Capital.  If  the  commission  detennines  that  the 
capital  of  a  public  utility  has  been  or  is  being  impaired  or  that 
stocks,  stock  certificates,  bonds,  notes  or  other  evidences  of 
indebtedness  have  been  issued  in  whole  or  in  part  for  purposes 
which  should  have  been  charged  to  income,  the  commission  may 
by  order  require  such  public  utility  to  set  aside  within  a  reason- 
able time  a  sum  of  money  annually  or  monthly  out  of  income  or 
from  any  other  moneys  in  the  treasury  of  the  public  utility  not, 
directly  or  indirectly,  secured  or  obtained  from  the  issue  of 
stocks,  stock  certificates,  bonds,  notes  or  other  evidences  <rf 
indebtedness  of  such  publicutility  andmay  prescribe  the  period  fw 
which  such  amount  shall  be  s^  aside,  the  use  to  be  made  of  sudi 
funds  and  sudi  other  omditions  and  requirements  as  it  may 
detenxiine  are  just,  reasonabte  ot  ptapec. 

*  Ntimben  laa  to  110.  HuMm.  are  not  ■Migniiil  to  M0tMi». 


ARTICLE  V. 

mrmtcoRPOsAiB  sel4Tion& 

131.  Manner  of  Assignment,  Lease,  Mortgage,  etc.,  of  Property.  No 
public  utility  shall,  after  this  act  becomes  a  law,  as^gn,  transC^, 
lease,  mortgage,  grant  in  trust,  sdl,  or  otiierwise  dispose  <rf  or 
encumber,  directly  or  indirectly,  by  any  means  whatsoever,  the 
whole  or  any  part  c£  its  franduses,  plant,  equipment  or  odier 
property  necessary  or  usrful  in  the  performance  of  its  duties  to 
the  public  without  first  having  seonredfrcnn  the  ccnnmis^xm  an 
order  apimving  such  assignment,  transfer,  lease,  mort^ige, 
grant  in  trust,  sale,  disposal  or  encumbrsmoe. 

Nothing  in  tins  section  shaU  be  ocmstrued  to  prevent  the 
sale,  lease,  asdgmneat  or  transfer  by  any  pubUc  utility  of  any 
|dant,  equipment  or  other  property  (exduidve  of  any  franchise, 
pennit,  right  or  privik^  to  own  or  operate  a  plant  of  a  pub- 
lic utility),  vriiidi  is  not  necessary  (wus^ul  in  the  perfonnance  of 
its  duties  to  the  public,  and  any  property  sold,  leased,  assigned 
or  transferred  by  a  public  utility  without  the  approval  of  the  com- 
mission, shall  be  conclusively  presumed  to  be  property  which  is 
not  useful  or  necessary  in  the  performance  of  its  duties  to  the 
public  as  to  any  purdbas^  of  such  property  in  good  faith  for 
value. 
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ISL  HfC"^  ol  Merger  or  Consolidation.  No  public  utility  shall, 
by  any  means  whatsoever,  direct  or  indirect,  mer^e  or  consolidate 
its  franchises,  plant,  equipment  or  other  proi^erty  with  that  of  any 
other  public  utility  without  first  having  secured  from  the  com- 
mission an  order  approving  such  merger  or  consolidation. 

ISS.  Unaiiliioiized  l^niuto  Every  assignment, 

tnm^ter,  kase.  mortgage,  deed  ot  trust,  sate,  or  othar  di^)06i- 
tkm  or  encumfarance  of  the  vriioie  or  any  part  of  the  tendiises, 
plant,  equqnnent  or  other  prcqperty  necessary  or  useful  in  the 
perfonnaiice  <rf  its  duty  to  the  puWic  of  any  public  utility,  or 
any  meiger  or  consolidation  thereof,  made  otherwise  than  in 
accordance  with  the  provisions  of  this  act  and  of  the  order  of 
the  commisskMi  autixxrirag  the  same,  shall  be  void. 

134.  Authority  Not  to  Validate  Lapsed  Franchises.  The  author- 
ization of  the  commission  to  assign,  transfer,  lease,  mortgage, 
sell  or  otherwise  dispose  of  or  encumber  a  franchise,  permit, 
right  or  privilege  imder  section  131  of  this  artide,  or  to  merge 
or  consolidate  under  sectkm  132  of  this  article,  AsH  not  be  con- 
strued to  revive  or  validate  any  ^cpired,  forfeited  or  invalid 
franchise,  permit,  right  ot  privily,  or  to  enlarge  cm:  add  to  the 
powers  and  privQ^es  omtained  in  the  grant  of  any  firandiiae, 
permit,  r^t  or  privilege,  or  to  waive  any  forfoture. 

135.  Manner  of  Contracting  for  Operation  of  Works.  No  public 
utility  shall  naake  any  contract,  agreement  or  arrangement, 
written  or  oral,  with  any  other  public  utility  for  the  operation 
of  its  plant,  equipment  or  other  property,  or  any  part  thereof, 
so  as  to  relieve  such  public  utility  from  the  performance  of  its 
duty  to  the  public,  without  first  having  secured  from  the  com- 
mission an  order  approving  the  same. 

tSI.*  When  i^roval  is  to  be  Given.  Whenever  application  is  made 
to  the  commifiskm  for  its  a|^>roval  of — 

(a)  The  assignment,  txansfar,  lease,  mortgage,  granting 
in  trust,  sale,  di^X)sal  or  encumttfaaoe  of  any  pn^>erty  ol  a 
public  utility; 

(b)  Any  merger  or  oonsoGdation; 

(c)  Any  contract,  agreemmt  or  arrai^ement  for  the  op- 
etaXkm  of  the  i^t,  equipment  car  other  property  <tf  a  public 
utility — 

The  oomnusdon  diall  withhdd  its  approval  if  it  finds  that 
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the  exercise  of  such  i^rivilege  is  inconsistent  with  the  public 
interest  or  detrimental  thereto.  The  commission  shall  make 
such  order  in  the  premises  as  it  may  deem  proper  and  may  at- 
tach such  terms  and  conditions  to  tie  exercise  of  the  privily 
authorized  as  it  may  deem  reasonable  and  proper. 

ARTICLE  VI. 
KATBS. 

(a)    Requisites  of  Lawful  Rales. 

UL  BMnmin¥f  Rates,  Rules  and  Regulaticma.  All  rates  shall  be 
just  and  reasonat^,  and  all  unjust  and  unreasonable  rates  axe 
probitnted. 

US.  IMscrimiDatioii  ProUbibed.  No  public  utility  shall  directly  or 
indirectly,  by  any  device  ivrtiatsoever,  or  in  any  wise,  diarge, 
demand,  collect  or  receive  fran  any  person  a  greater  or  less  or 
difteent  compensation  for  any  service  rendered  or  to  be  rendered 
by  such  public  utility  than  is  charged,  demanded,  collected  or 
received  by  such  public  utility  from  any  other  person  for  a  like 
and  oontenqx»raneous  service  under  sub^iantially  similar  circum- 
stances and  additions. 

US.  Degutm  from  PnUislied  Schedoies.  No  puUic  utility  shall 
directly  or  indirectly,  by  any  device  whatsoever,  or  in  any  wise, 
diarge,  demand,  collect  or  receive  from  any  person  a  greater 
(n>less  or  different  compensation  for  any  service  rendered  or  to 
be  rendered  by  such  public  utility  than  that  prescribed  in  the 
sdiedules  of  such  public  utility  then  filed  and  published  in  the 
manner  provided  in  this  act  nor  shall  any  person  receive  or 
accept  any  service  from  a  public  utility  for  a  compensation 
greater,  less  or  in  any  way  different  from  that  prescribed  in 
such  schedules. 

Ui.  Foniiahing  Part  of  Facilities.  No  public  utility  shall  demand, 
diarge,  collect  or  receive  from  any  person  less  compensation  for 
any  service  rendered  or  to  be  rendered  by  such  public  utility 
in  consideration  of  the  furnishing  by  said  person  of  any  j^art  of 
the  facilities  incident  to  such  sen-ice;  provided,  nothing  herein 
shall  be  construed  as  prohibiting  any  public  utility  from  renting 
any  facilities  incident  to  service,  and  paying  a  reasonable  rental 
therefor. 
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155.  Undue  Preference  or  Advantage  Prohibited,  No  public  utility 
as  to  rates  shall  make  or  grant  any  undue  or  unreasonable 
preference  or  advantage  to  any  person,  locality  or  particidar 
description  of  service,  or  subject  any  person,  locality  or  par- 
ticular description  of  service  to  any  undue  or  unreasonable 
prejudice  or  disadvantage. 

156.  Service  at  Reduced  Rates.  Nothing  in  this  act  shall  prohibit 
any  railroad  from  furnishing  free  or  reduced  rate  transporta- 
tion of  the  person  or  of  property  over  its  line,  to  officers, 
attomejrs,  surgeons,  directors  or  employes  of  such  railroad,  or 
dependent  members  of  tlieir  families,  or  to  fomier  employes  of 
such  railroad  or  dependent  members  of  their  farailies  where  such 
employes  are  pensioned,  or  have  become  disabhid  in  the  service 
of  such  carrier  or  are  unable  from  physical  disqualification  to 
continue  in  such  ser\'ice ;  nor  prohibit  the  exchange  of  transporta- 
tion of  the  person  or  of  property  by  such  railroad  with  officers, 
attorneys,  surgeons,  directors  or  employes  of  other  railroads;  nor 
prohibit  any  telephone  or  telegraph  company  from  furnishing 
service  free  or  at  reduced  rates  to  officers,  attorneys,  stu'geons, 
directors  or  employes  of  such  telephone  or  telegraph  companies 
or  of  other  telephone  or  telegraph  companies  when  servke  is 
required  by  such  office,  attorneys,  surgeons,  direct(M:s  or  em- 
ployes in  the  perfonnance  of  their  duties;  nor  prdiibit  tele- 
I^UHse,  td^raph  and  esqvress  companies  from  enterii^  into  con- 
tracts with  railroads  for  the  exdiange  <d  services;  imvided, 
that  no  sarvice  of  any  kind  shall  be  fumisbed  bee  or  at  reduced 
rates  by  any  public  utifity,  <»r  jdntly  by  any  public  utilities, 
to  any  candidate  for  ot  incumbent  ct  any  office  or  position 
under  the  constitution  or  laws  of  this  state  or  under  the  cndi* 
nances  of  any  municipaHty  tbereol. 

(b)    Establishment  and  Change  of  Rates. 

Un.  KnlabHBhment  ef  Rates  by  UtUity.  Every  public  utility  shall 
establish,  observe  and  enforce  just  and  reasonable  rates. 

in.  Cannniwiion  May  Suspend  Schedules.  To  enable  it  to  make 
such  an  ihvestipition  as  in  its  opinion  the  public  interest  requ^ 
the  commission,  at  its  disoretion,  for  a  -gmoA  not  exceedii^  three 
months,  may  suspend  the  operation  of  any  rate  filed  with  the 
commission  under  the  provi^ons  of  tiias  arti<de  in  substituticm 
of  any  rate  then  lawfully  in  effect.  Unless  as  a  restdt  of  its 
investigation  the  oommissicm  otherwise  orders  before  the  ter- 
minaticm  <A  sudi  period  <^  three  monti^  sudi  rate  shall  there* 
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upon  become  effective.  The  commission  may  make  any  order 
in  the  premises  which  it  is  authorized  by  any  of  the  pro\-isions 
of  this  act  to  make  in  an  investigation  on  complaint  or  on 
its  own  motion  without  complaint. 

m.  BsteblidiaiMit  of  Joint  Sates.  After  hearing  on  complaint,  or 
on  its  own  motion  without  complaint,  the  commissicm  may  estab- 
lish yAsA  services  to  be  participated  in  by  two  or  more  public 
utilities  and  may  ascertain,  determine  and  fix  for  such  sendees 
just  and  reasonable  rates,  which  shall  be  charged,  enforced,  col- 
lected and  obs^ed  by  such  public  utilities. 

Wk  Divisioa  <rf  JwA  Rates.  Whenever  the  public  utilities  invdved 
shall  fail  to  agree  among  themselves  upon  the  ^yportionment  or 
diviaon  of  any  joint  rate  establi^ed  by  the  commission  or 
ordered  by  the  oommis^on  substituted  fen:  any  joint  rate  found 
to  violate  any  provision  of  this  act,  the  commission  may  issue 
a  suf^temental  order  dedaring  the  apporticnmient  or  diviacm 
of  sudi  joint  rate. 

161.  Automatic  Adjustment  of  Charges.  Any  public  utility  may 
enter  into  an  arrangement  for  a  fixed  period,  not  to  exceed  five 
years,  for  the  automatic  adjustment  of  charges  or  character 
of  sen'ices  performed  in  relation  to  the  profits  to  be  realized  by 
such  public  utility,  provided,  that  a  schedule  of  such  automatic 
adjustment  of  charges  or  services  shall  first  have  been  approved 
by  the  commission. 

VSL  bitmtate  Kates.  The  commissioci  may  investigate  all  existii^ 
or  proposed  interstate  rates,  where  any  act  under  such  rates 
shall  or  may  take  place  within  this  state.  When  such  rates  are 
in  the  opinion  of  the  commission  unjust,  tmreasonable,  unjustly 
discriminatory,  unduly  preferential  or  otherwise  or  in  any  respect 
in  violation  of  the  provisions  of  the  act  to  regulate  commerce  or 
of  any  other  act  of  congress  or  in  conflict  with  the  rules  and 
orders  of  the  interstate  commerce  commission  or  of  any  other 
department  of  the  federal  government,  the  commission  may 
apply  for  relief  by  petition  or  otherwise  to  the  interstate  com- 
merce commission  or  to  any  other  department  of  the  federal 
government  or  to  any  court  of  competent  jurisdiction. 

16S.  Bm^genqr  Sates.  The  commission  shall  have  power,  when 
deemed  by  it  necessary  to  prevent  injury  to  the  business  or  inter- 
ests of  the  public  or  of  any  public  utility  in  this  state,  in  case  of 
atyemergCTicy  to  be  judged  of  by  the  commission,  temporarily  to 


alter,  amend  or  suspend  without  a  public  hearing  any  one  or 
more  of  the  rates  of  any  public  utility  in  the  state;  such  al- 
teration, amendment  or  suspension  shall  be  effective  not  longer 
than  30  days  and  shall  not  be  renewed  nor  extended  without  a 
hearing  and  investigation  after  reasooabte  notice  to  the  public 
utility  affected  thereby. 

(c)  Publicity, 

164.  Filing  of  Schedules.  Within  a  time  to  be  fixed  by  the  commis- 
sion, every  public  utility  shall  file  with  the  commission  schedules 
showing  all  rates  for  every  service  rendered  or  to  be  rendered  by  it. 

166.  Filing  of  Joint  Schedules.  Where  two  or  more  public  utilities 
are  engaged  in  performing  joint  service,  schedules  of  the  rates 
for  such  joint  service  shall  be  filed  with  the  commission  by  one  of 
such  public  utilities;  and  each  of  the  public  utilities  party  to  such 
joint  service,  other  than  the  one  filing  such  schedules,  shall  file 
with  the  commission  such  evidence  of  concurrence  therein,  or 
acceptance  thereof,  as  may  be  required  or  approved  by  the  own- 
mission. 

166.  Posting  of  Schedules.  Copies,  for  the  use  of  the  public,  of  all 
such  schedules  as  are  required  by  this  act  to  be  filed  with  the  com- 
mission, shall  be  posted  in  each  public  office,  not  including 
public  pay  stations  of  telephone  utilities,  of  every  public  utility 
issuing  or  participating  in  such  schedules,  in  sudx  place  as 
to  be  accessible  to  the  public  and  conveniently  inspected,  30 
days  before  they  are  to  take  effect,  unless  a  shcoter  time  is  per- 
mitted by  the  oonunission;  provided,  that  in  lieu  ot  posting 
its  entire  schedules  at  each  c^Soe,  any  public  u^y  may  file  and 
keep  posted  at  eadi  <rfSoe  sdiedules  of  sudi  rates  as  on  implica- 
tion the  commisdcm  shall  detennine  to  be  required  in  the  paMc 
interest. 

167.  Changes  m  Schedules.  All  changes  made  in  any  rate  of  any 
public  utility  shall  be  filed  with  the  commission  and  posted  for 
the  use  of  the  public  in  the  manner  herein  prescribed  for  the  fil- 
ing and  posting  of  schedules. 

168.  Form  of  Schedules.  The  commission  may  determine  and  pre- 
scribe the  form  in  which  the  schedules  required  by  this  act  to  be 
filed  with  the  commission  and  to  be  kept  open  to  public  inspec- 
tion, and  all  changes  therein,  shall  be  prepared  and  arranged,  and 
may  change  the  form  from  time  to  time  if  it  shall  be  found  expe- 
dient; provided,  however,  that  the  commission  shall  endeavor 


to  have  such  form  or  forms  prescribed  by  it  confomi  as  far  as 
practicable  to  any  similar  form  or  forms  prescribed  by  the  inter- 
state commerce  commission. 

169.^  Filing  of  Contracts,  Agreements  and  Arrangements.  Every 

public  utility  shall  file  with  the  commission  copies  of  such  con- 
tracts, agreements  or  arrangements  with  other  public  utilities  to 
which  it  may  be  a  party  as  the  commission  may  designate,  and 
every  public  utility  when  and  as  required  shall  exhibit  to  the 
commission  any  contract,  agreement  or  arrangement  with  any 
person  or  co])ies  thereof.  Every  public  utility  shall,  whenever  re- 
quired by  the  commission,  file  with  the  commission  statements  of 
passes,  tickets,  mileage  books  or  franks,  issued  by  such  public 
utility  free  or  at  rates  low^  than  those  open  to  the  public  in 
general^  or  oi  other  authorization  o£  service  free  or  at  reduced 
rates,  said  statements  to  cover  sudi  pexiods  ot  time  and  sudi 
dasses  oC  service,  and  to  indude  sudi  information  connected 
with  the  issuance  therectf,  as  theoonmusaonmay  jmscribe;  pro- 
vided, tiiat  no  ccmtract,  artEuigement  or  authorization  of  a 
public  utility  herein  referred  to  shall  be  open  to  or  inspected 
by  the  public  without  a  spedal  order  oi  tiie  oommis^cm  to 
that  effect* 
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ARTICLE  VII. 
ADEQUACY  AND  SAFBTT  OF  SBRVICB. 

201.  Service  Required  to  be  Adequate  and  Safe.   The  service  and 

facilities  of  every  public  utility  shall  be  adequate  and  safe  and 
every  service  regulation  shall  be  just  and  reasonable. 

202.  Unjust  Discrimination  in  Service  Prohibited.  It  shall  be  un- 
lawful for  any  public  utility  to  make,  or  to  permit  to  exist,  any 
unjust  discrimination  or  undue  jjreference  with  respect  to  its 
service,  facilities  or  service  regulations. 

203.  Standards  of  Service.  The  commission  may  prescribe  adequate 
standards  of  service  rendered  or  to  be  rendered  by  any  public 
utility,  and  may  prescribe  regulations  for  the  examination  and 
testing  of  such  service  and  for  the  measurement  thereof. 

204.  Inspection  of  Service  by  Commission.  The  commission  may 
provide  for  the  inspection  of  the  manner  in  which  any  ]xiblic 
utility  conforms  to  regulations  prescribed  by  the  commission  for 
the  examination  and  testing  of  its  service,  and  for  the  measure- 
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merit  thereof,  and  the  cominission  may  examine  and  test  the 
service  of  any  pubHc  utility  and  the  measurement  thereof. 

805.  Meter  Accuracy.  The  commission  may  prescribe  rules,  regula- 
tions and  standards  to  secure  the  substantial  accuracy  of  all 
meters  and  appliances  for  measuremaat,  and  every  public  utility 
is  reqviired  to  comply  therewith, 

• 

90S.  b^ectkm  of  Meter  Accuncj.  The  ccmmisBkm  may  provide 
for  the  inspection  of  the  manner  in  which  any  public  utility 
complies  with  the  rules,  regulations  and  standards  fixed  by  the 
commission  to  secure  the  accuracy  of  all  meters  and  appliances 
for  measurements,  and  the  commission  may  examine  and  test 
any  and  all  meters  and  appliances  for  measurements  under  such 
rules  and  regulations  as  it  may  prescribe,  and  at  all  inspections 
and  tests  made  in  pursuance  of  complaints  representatives  of 
the  public  utility  complained  of  and  of  the  complainant  may 
be  present. 

SOT.  Measming  i^lia&ces;  Testing;  Fees.  Any  consumer  or  user 
may  have  anymeter  or  appliance  for  measiircmont  tested  by  the 
commission  upon  payment  of  fees  fixed  by  the  c<inimission.  The 
commission  shall  declare  and  establish  reasonable  fees  to  be  paid 
for  examining  and  testing  such  appliances  on  the  request  of  con- 
sumers or  users,  the  fee  to  be  paid  by  the  consumer  or  user  at  the 
time  of  his  request,  but  to  be  paid  by  the  public  utility  and  re- 
funded to  the  consumer  or  user  if  the  measuring  apijliance 
be  found  unreasonably  defective  or  incorrect  to  the  disadvantage 
of  the  consumer  or  user. 

208.  Standardization  of  Measuring  Instruments.  The  commission 
may  make  such  provisions  as  it  deems  desirable  for  the  calibra- 
tion, checking  or  standardization  to  secure  their  accuracy  of 
measuring  instruments  used  by  any  public  utility  and  in  so 
doing  it  shall  conform  as  closely  as  practicable  to  the  standards 
and  methods  of  standardization  of  the  National  Bureau  of 
Standards. 

209.  Entry  Upon  Premises.  The  commission,  or  its  representatives 
duly  accredited,  shall  have  power  to  enter  U]>on  any  premises 
occupied  by  any  ptiblic  utility  for  the  purpose  of  making  the 
examinations  and  tests  provided  for  in  this  arti':le,  and  to  set  up 
and  use  on  such  premises  any  apparatus  and  appliances  and  oc- 
cupy reasonable  space  therefor. 

210.  Joint  Use  of  Facilities.  Whenever  after  hearing  and  investiga- 
tion the  commission  shall  find  that  public  convenience  and  neces- 
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rfty  require  the  use  by  one  public  utility  of  the  conduits,  subways, 
tracks,  wires,  poles,  pipes  or  other  property  or  equipment,  or  any 
part  thereof  along  any  street  or  highway,  whether  on,  over  or  im- 
der  such  street  or  highway,  belonging  to  another  public  utility,  and 
that  such  use  will  not  prevent  the  owner  or  other  users  thereof 
bom  performing  their  public  duties  nor  result  in  serbus  injury 
to  sudi  owner  or  other  users  sadx  oonduits,  subways,  tracks, 
wires,  poles,  pipes  or  other  property  or  equ^unent,  or  in  any 
substantial  detriment  to  the  smvioe,  or  ^mger  to  the  public  or 
employes,  and  that  sudi  pat^c  utHtties  have  foiled  to  agree 
upon  such  use,  or  the  terms  and  ocmditions  or  compensation  for 
the  same,  the  ccuimussion  may  by  order  direct  that  siidi  use  be 
pmnitted  and  prescribe  a  reasonable  compensation  and  rea» 
sonaUe  teems  and  conditions  for  such  joint  use. 

21L  Telephone  and  Telegraph  Physical  Connection.  Whenever  after 
hearing  and  investigation  the  commission  shall  determine  that 
public  convenience  and  neoesdty  require  a  physical  connection  • 
for  the  establishment  oi  a  continuous  Une  of  communication  be- 
tween any  two  or  more  public  utilities  for  the  coaveyaace  ot  tele- 
phone or  tdegTE^h  messages,  and  that  sucb  physical  oonnection 
will  not  prevent  the  owners  of  any  part  ot  sudi  proposed  continu- 
ous line  ot  communication  from  peifonmngtbeir  publicdutiesnor 
result  in  serious  in  jury  to  sudi  owneis  of  any  part  of  the  {noposed 
ccmtmuou  s  line  of  communication,  the  commission  may  by  cider 
ascertain,  determine  and  fix  the  reasonable  terms  and  condi- 
tions of  such  physical  connection,  and  all  rules  and  regulations, 
including  the  charge  that  shall  be  made  to  the  public  for  the 
use  of  such  continuous  line  and  the  di\'ision  of  the  charge  be- 
tween such  tw*o  or  more  public  utilities,  and  the  division  or 
apportionment  of  the  cost  of  making  such  physical  connection 
between  such  public  utilities,  and  it  shall  be  the  duty  oi  such 
public  utilities  thereafter  to  conform  to  such  order  of  the  com- 
mission. 

SIS.  Accidents  Reported  to  Commission.   Every  public  utility  shall 

report  to  the  commission,  under*  rules  and  regulati<Mis  jwe- 
scribed  by  the  commission  and  harmonizing  in  so  far  as  prac- 
ticable with  those  of  the  interstate  commerce  commissicm  and 
of  any  other  department  of  this  state,  every  accident  occurring 
upon  the  property  of  any  public  utility  or  directly  or  indirectly 
arising  from  or  connected  with  the  maintenance  or  operation  of 
the  plant,  equipment,  appliances,  apparatus,  proi:»erty  or  facil- 
ities of  such  public  utility  resulting  in  loss  of  life  or  injiuy  to 
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person  or  property;  provided,  that  whenever  any  accident 
occasions  the  loss  of  life  or  limb  to  any  person,  such  public 
utility  shall  straightway  advise  the  commission  of  the  fact  by 
the  speediest  available  means  of  communication.  No  such  report 
when  filed  with  the  commission  shall  be  open  to  public  inspection 
unless  specially  authorized  by  the  commission. 

213.*  Commission  to  Investigate  Accidents.  The  commission  shall 
investigate  the  cause  of  all  such  accidents  resulting  in  loss  of  life 
or  injury  to  person  or  property  as  in  the  judj^unent  of  the  com- 
mission require  investigation  by  it,  and  the  commission  shall 
have  power  to  make  such  recommendation  with  respect  thereto 
as  in  its  judgment  may  be  just  and  reasonable. 

^  Numbers  214  to  229,  inclusive,  are  not  assigned  to  sections. 


ARTICLE  VIII. 

REGULATION  OF  ACCOUNTS  AND  REPORTS. 

290.  ApfBat&M  to  MnnidpalHiies.  The  provisions  ol  Hiis  artide, 
and  aU  penalties  provided  in  this  act  for  the  violatkm  erf  such 
psovmaos  shall  apply  and  are  herdby  made  apfdicatde  to  any 
mtmidpality  wfaidi  owns.  Ibises  or  controls  any  {dant,  property 
or  equifunent  tor  any  of  the  purposes  described  and  specified  in 
paragraph  (a)  <rf  section  15  of  this  act,  and  the  term  "public 
utility,"  when  used  in  the  provisions  of  this  article  and  in 
other  such  provisions  of  this  act,  shall  mean  and  include 
every  such  municipality.  It  shall  be  the  duty  of  every  such 
municipality,  after  this  act  takes  effect,  to  comply  with  such 
provisions  of  this  act  and  with  any  order  of  the  commission 
made  in  pursuance  thereof. 

SSL  Comiitekm  to  Prescribe  Uniform  Aoooanto.   The  c(»nmission 

shall  prescribe,  establish  and  cmier  a  system  of  accounts  for 
each  public  utility,  which  system  shall  be  uniform  for  all  public 
utilities  of  the  same  kind  and  class,  and  may  make  such  regula- 
tions regarding  the  accounts  and  the  statistics  of  each  public 
utility  for  the  purpose  of  insuring  uniform  and  correct  books  of 
account  and  record,  as  in  the  judgment  of  the  commission  may  be 
necessary  to  carry  out  any  of  the  provisions  of  this  act. 

S39L  Cmnmission  May  Classify  Utilities.  The  commission  may 
das^  public  utilities  of  the  same  kind  in  respect  to  the  system  of 
acoottnfes  and  r^ulatioiis  r^iarding  aocoonts  and  statistics,  and 
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in  such  classification  shall  consider  the  ability  of  public  utilities 
to  comply  with  its  requirements  as  well  as  the  public  interests 
involved. 

SS3.  Cotnmififdon  May  Alter  SeqnkementB.  The  oommission  may 

fiXHn  time  to  time  alter,  amend  or  r^>eal  any  system  of  accounts 
and  any  regulations  regarding  accoimts  and  statistics.  Notice 
of  alterations  or  amendments  shall  be  given  to  the  pubhc  utiUties 
affected  therd:>y  at  least  six  months  before  the  b^:inning  of  a 
hscal  year. 

fSL  AcoootttB  Kq^  in  State.  Every  public  utility  fomishii^  serv- 
ice within  the  state  AsO.  maintain  an  office  located  in  the  state, 
in  whidi  shaQ  belcept  sudi  books  of  account  and  sudi  records  as 
the  oommissicm  shaQ  require  to  be  kept  in  the  state. 

236.  Depreciation  Reserve  Required.  Every  public  utility  shall 
carry  a  proper  and  adequate  depredation  account. 

186.  Forms  of  Account  for  Depreciation.  The  commission  shall 
prescribe  rules,  regulations  and  forms  of  accounts  regarding  such 
depreciation  account  which  public  utilities  shall  carry  into  effect. 

SS7.  ComoitekMi  May  Fix  Depnedalioo  Bates.  The  commission 
may  in  its  dtscietion  fxom  time  to  time  ascertain  and  determine 
and  by  order  fix  the  {noper  and  adequate  rates  of  d^Mredatkm 
oa  the  several  dasses  of  imperty    each  puldic  utility. 

238.  Use  of  Depreciation  Reserve.  The  moneys  set  aside  by  a  public 
utility  for  depreciation  shall  be  expended,  until  required  for 
renewals  or  replacements,  only  for  purposes  chargeable  to 
capital  according  to  the  system  of  accounts  i^rcscribed  by  the 
commission,  for  the  retirement  of  its  obligations  and  for  such  other 
purposes  and  under  such  rules  and  regulations  as  the  com- 
mission may  from  time  to  time  prescribe. 

239.  Provision  for  In^aument  of  Ca^taL  The  ocmmussbn,  in  its 
discretion,  whenever  the  circumstances  require,  may  direct  that 
any  public  utility  shall  make  provision  from  income  from  other 
than  capital  sources,  under  the  system  of  accounts  prescribed,  for 

impairment  of  capital  due  to  depreciation  and  other  causes,  which 
impainncnt  was  not  provided  for  through  charges  against  revenue 
or  otherwise  at  the  time  of  its  occurrence  or  subsequently,  and 
it  shall  be  the  duty  of  such  pubhc  utihty  to  comply  with  such 
direction. 
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MO.  UHH^  to  Cootem  to  ^fstem.  (a)  Every  pddic  utOity  shall 
keep  its  books,  papers  assd  xeoords  accurately  aM  Mthfully  ac- 
aMrding  to  the  system  <rf  accounts  and  r^iulations  prescribed  by 
the  ccnnnussion,  and  shall  comply  with  all  directions  of  the  com- 
wkAm  relating  thereto.  It  shall  be  unla\vful  for  any  public 
utility  to  keep  any  general  ledger  or  balance  sheet  accounts  other 
liian  those  presoibed  or  approved  by  the  conunission  or  by  the 
interstate  oozmnerce  cmunisdon. 

(b)  Every  puUic  utiHty  wbm  required  by  the  commis- 
moa  AsU  file  with  the  commisaon  a  certification  by  a  pubhc 
aooountaat  as  to  the  compliance  by  the  public  utility  with  the 
system  <rf  accounts  and  r^^tions  regarding  accounts  and  sta- 
tfetics  iwescribed  by  the  commission.  The  commission,  in  its 
^scretion,  may  require  that  the  accountant  employed  by  a 
pubHc  utility  for  such  certification  shall  not  be  a  shareholder, 
officer  or  otho:  pennaoent  or  r^;ular  employe  of  such  public 
utility. 

241.  rrnnmitmtftn  May  Audit  Accoonts.  The  oosimussion  may  pso- 
vide  ^oc  tiie  exanmiati<m  and  audit  <rf  all  accounts  of  public 
utilities.  If  it  AaU  determine  that  any  espenditures  or  receipts 
have  been  imptoperiy  charged  or  credited  it  may  order  the 
necessary  chaises  in  Htm  accounts. 

242.  Utilities  Required  to  Report  to  Commission.  Every  public 
utility,  when  and  as  required  by  the  commission,  shall  file  with 
the  commission  such  annual,  monthly  or  other  regular  reports, 
or  special  reports,  and  such  other  inforaiati<m  as  the  ccmmission 
may  desire.  When  required  by  the  commissJon.  such  reports 
and  information  shall  be  certified  under  oath  by  a  duly  author- 
ized officer  having  knowledge  of  the  mattas  omtained  therrin, 
and  the  commisaon  may  in  addition  thereto  at  its  discretion 
require  a  o^tification  by  a  public  accountant.  The  conmis- 
&oa  may  at  any  time  require  from  any  public  utility  specific 
answers  to  any  questions  upon  which  it  may  desire  information. 
The  oommisaon  may  in  its  discretion  grant  extensions  of  the 
time  within  which  reports  and  information  are  required  to  be 
filed.  Annual  reports,  however,  shaU  be  filed  within  two  months 
after  the  dose  (d  the  fiscal  year  and  any  extensions  of  such 
perkMl  shall  not  Gcceed  in  the  aggregate  30  days. 

243.  Commisrion  To  Prepare  Mank  Fonns.  The  commission  AaB 
prepare  and  distribute  to  every  pubHc  utiUty  blank  forms  for 
any  report  ot  rqports  required  undar  this  act. 
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SM.'  Defective  Bi^ortS.  When  any  r^>ort  is  erroneous  or  defective 
the  oomnusaxm  may  require  the  public  utility  to  amend  such 
report  within  a  time  to  be  inscribed  by  the  oonamissioa. 

» NwBban  S45  to  STO.  iaciHi**.  m  no*  aMigoBd  to  iK^^ 

ARTICLE  IX. 
FRANCmSBS. 

STL  Future  FXanchiaea  Granted  to  Public  Utilities.  No  license, 
permit,  or  franchise  to  construct,  own  or  operate  any  plant  or 
facility  of  a  public  utility  shall  be  hereafter  granted  or  trans- 
ferred to  any  grantee  or  transferee  other  than  a  corporation 
duly  incorporated  or  licensed  or  permitted  to  do  a  public  utility 
btisiness  under  the  laws  of  this  state,  except  in  case  of  a  person 
claiming  by,  through  or  under  a  valid  mortgage  or  deed  of  trust 
of  any  such  license,  pennit  or  franchise  or  a  purchaser  at  a 
judicial  sale;  and  any  such  person  or  purchaser  shall  be  subject 
to  the  provisions  of  this  act  so  far  as  applicable. 

SIS.  Cotificate  Betoe  Famishing  Service.  No  public  utility 
after  this  act  becomes  a  law  shall  furnish  any  new  service  in 
this  state  or  begin  the  construction  of  any  new  plant  or  new 
facility  in  any  street  or  public  place  until  it  shall  have  obtained 
a  certificate  from  the  commission  that  public  convenience  and 
necessity  require  the  furnishing  of  such  new  service  or  the  con- 
struction of  such  new  plant  or  new  facility. 

m.  KniciM  of  Franditoee  Frerioiisly  Gfinl^  No  public  utiUty 
shall  exercise  any  right  or  privil^e  in  any  place  or  territory 
under  any  franchise  or  permit  heretofore  granted  but  not  here- 
tofore actually  exercised  in  sudi  place  or  territory  or  the  exercise 
of  which  therein  has  been  suspended  for  more  than  one  year 
without  first  having  obtained  from  the  commission  a  certificate 
that  public  convenience  and  necessity  require  the  exercise  of 
such  right  or  privilege. 

274.  Certificate  of  Gooveiiimce  and  Necessl^.  Whenever  after 
hearing  the  oommissicm  d^sermines  that  any  new  ccmstruction 
or  the  fumbhing  of  any  nevr  service  by  a  poMk  utiHty  will  pro- 
mote the  pubUc  oonvenfenoe  and  neoessdty  it  shall  have  the 
power  to  issue  a  certificate  to  that  effect,  and  in  such  certificate 
may  limit  and  define  the  territory  in  which  such  construction 
inay  be  inade  CMT  the  area  in  which  such  service  niay  be  supplied. 
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275.  Authority  Exercised  Within  One  Year.  Unless  exercised 
within  a  period  designated  by  the  commission  bnt  not  exceeding 
one  year  from  the  grant  thereof,  exclusive  of  any  delay  due  to 
the  order  of  any  court  or  to  failure  to  obtain  any  grant  or  consent, 
authority  conferred  by  a  certificate  of  convenienoe  and  neces^ty 
issued  by  the  commission  shall  be  null  and  void. 

276.  Franduses  Subject  to  Regulation  by  Commissi<m.  Every 
license,  permit  or  franchise,  hereafter  granted  to  any  public 
utility  by  the  state  or  by  any  municipality  and  all  future  con- 
tracts, ordinances,  rules,  regulations  and  orders  entered  into 
or  made  by  any  municipality  relating  to  the  use  or  enjoyment  of 
rights  and  franchises  granted  to  any  public  utiHty,  shall  be  sub- 
ject to  the  exercise  by  the  commission  of  any  and  all  of  the  powers 
of  regulation  provided  for  in  this  act. 

877.  Provisions  and  Duration  of  Future  Gnmts.  Every  license 
permit  or  franchise  hereafter  granted  to  a  public  utility  by  a 
municipality  shall  be  so  granted  subject  to  the  provi^ons  ot  this 
act  and  to  the  authority  of  the  commission  to  r^fulate  and 
supervise  sudi  puUic  utility  as  in  this  act  provided;  and  every 
sudi  license,  permit  or  fraiKhise  which  does  not  provide  for  the 
ultimate  acqui^tion  of  the  plant  or  fadlity  by  tbe  municipality 
shall  be  not  limited  in  time  but  shall  continue  in  force  until  sudi 
time  as  the  mimicQ)ality  shall  exercise  its  right  to  acquire,  as 
provided  in  this  act»  or  until  it  shall  be  otherwise  terminated 
according  to  law. 

278.  Consent  to  Future  Putchase;  New  Frandiise.  Any  public 
utility  rendering,  or  entitled  to  render,  service  in  any  munic- 
ipality under  a  license,  permit  or  franchise  granted  before  this 
act  takes  ^ect  may  file  with  the  commisdon  and  with  such 
municipaUty  its  consent  to  a  future  purchase,  takii^  and  oper- 
ation by  a  municipality  in  accordance  with  the  provid<»is  of  this 
act  of  its  property  acquired,  constructed  or  operated  in  pur- 
suance of  such  license,  pemit  or  franchise  and  actually  used  and 
useful  for  the  convenience  of  the  public.  By  the  act  of  filing 
such  consent  the  public  utility  may  have  and  receive  a  franchise 
subject  to  the  provisions  of  this  act  and  to  the  terms  and  condi- 
tions of  any  valid  contract  between  the  public  utility  and  the 
municipality  to  furnish  service  in  the  same  municipality  area 
or  territory  of  the  kind  or  class  which  it  is  then  lawfully  fur- 
nishing under  such  license,  permit  or  franchise  granted  before 
this  act  takes  effect.   A  franchise  so  obtained  however,  shall 
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be  subject  to  alterations,  amendment  or  repeal  by  act  of  the 
legislature. 

879.  Futon  Grsnts;  Aeo^tnoe:  laipKed  Consnt  Any  public 
utility  aoo^ting  or  <^)erating  under  any  license*  permit  or 
finmdiise  hereafter  granted  shall,  by  acccptapce  erf  any  such 
license,  permit  or  franchise,  be  deemed  to  have  consented  to  a 
future  purchase,  taking  and  operation  by  a  mimicipaUty  in  ac- 
cordance with  the  provisions  of  this  act  of  its  property  acquired, 
constructed  or  operated  in  pursuance  of  such  license,  i^ermit  or 
franchise  and  actually  used  and  useful  for  the  con\-enicncc  of 
the  public,  for  the  just  compensation  and  under  the  terms  and 
conditions  of  purchase  and  sale  determined  by  the  commission, 
and  shall  thereby  be  deemed  to  have  waived  the  right  of  requiring 
the  necessity  of  such  taking  to  be  established  by  the  verdict  of 
a  jxiry.  and  to  have  waived  all  other  remedies  and  rights  rela- 
tive to  condemnation,  except  such  rights  and  remedies  as  are 
provided  in  this  act. 

m  MunicipaUties;  Powers;  AoqoiiinK  ad  Opmttac  (a) 

Any  municipality  shall  have  the  power,  sut>ject  to  the  provi* 
^ons  <rf  this  act,  to  acquire  <x  to  construct  and  to  operate  a 
public  utility  plant,  property  or  fodHty  bx  any  of  the  purposes 
described  in  paragraph  (a)  of  section  15  <rf  this  a^,  hmin- 
after  termed  a  municqwl  plant. 

(b)  AiEiy  municipality  shall  have  the  power,  subject  to  the 
pfovisioQS  of  this  act,  to  purdiase  by  an  agreement  with  any 
puMic  utility  and  to  operate  any  part  of  any  public  utility  plant, 
property  or  fadlity,  x»ovided  that  sudi  purchase  and  the  terms 
tho^eof  shall  be  ai^scDved  by  the  commissicm  after  a  publk 
bearing. 

(c)  Any  munkipality  shall  have  the  power,  subject  to  the  pro- 
vidons  at  this  act,  to  acquire  by  condemnation  and  to  operate  the 
property  erf  any  public  utility  actually  used  and  useful  for  the 
convenience  of  the  puWc  thai  operating  tmder  a  license,  permit 

\       or  fiandiise  existing  at  the  time  this  act  takes  effect,  or  operating 
in  sudi  munidpahty  without  any  permit  or  franchise. 

(d)  Any  munic^)ality  shall  have  the  power,  subject  to  the  pro- 
visions of  this  act.  to  acquire  by  purchase  as  provided  in  this  act, 
and  to  operate  the  property  actually  used  and  useful  for  the 
convenience  of  the  pubHc  of  any  public  utiUty  which  has  con- 
sented to  the  ptu-chase,  taking  and  operation  of  such  property 
by  a  munidpality. 


(e)  No  municipality  shall  hereafter  enter  upon  the  original 

construction  of  any  municipal  plant  for  a  public  utility  service 
where  there  is  in  operation  in  such  municipality  a  public  utility 
ei^;i^edinthe  same  kind  of  service  without  first  obtaining  from  the 
commission  a  declaration,  after  a  public  hearing,  that  public  con- 
venience and  necessity  require  the  service  of  such  municipal  plant. 

(f)  Any  municipality  which  has  acquired  or  constructed 
any  public  utility  plant,  property  or  facility  shall  have  the  power 
to  contract  with  a  public  utility  for  the  operation  of  any  part 
or  the  whole  thereof,  subject  to  the  provisions  of  this  act  and  to 
the  exercise  by  the  commission  in  respect  to  such  public  utility 
of  the  powers  of  regulation  and  supervision  conferred  upon  it 
by  this  act. 

281.  Action  by  Municipalities  to  Acquire  Plants.  Any  municipality 
may  determine  to  acquire  the  property  of  a  public  utility,  as 
authorized  under  the  provisions  of  this  act,  by  a  vote  of  a 
majority  of  the  electors  voting  thereon  at  any  general,  munic- 
ipal or  special  election  at  which  the  question  of  the  purchase 
of  such  property  shall  have  been  submitted.  In  the  event  that 
such  property  shall  be  operated  at  the  time  of  such  determina- 
tioa  under  a  license,  pemiit  or  frandiise  now  existing  and  the 
puUic  utility  shall  not  have  ^p^eed  to  such  purchase  by  the 
municipality,  sudi  xnunidpality  shall  bring  an  action  in  the 
ccmrt  of  record  ot  general  jurisdiction  of  the  county  in  whidi 
such  munidpaUty  is  dtuated  against  the  ptddic  utility  as 
d^endant  praying  the  court  for  an  adjudication  as  to  the 
necessity  of  such  taking  by  the  municipality.  The  public 
utility  shall  serve  and  file  its  answer  to  such  complaint  within 
30  days  after  the  service  thereof,  whereupon  such  action  shall 
be  at  issue  and  stand  ready  for  trial  upon  30  days'  notice  by 
either  party.  Unless  the  parties  thereto  waive  a  jury,  the 
question  as  to  the  necessity  of  the  taking  of  such  property  by 
the  municipality  shall  be  submitted  to  a  jury. 

WL  PropertyXaken;  Compensation.  Any  municii}ality  purchasing 
the  plant,  property  or  facilities  of  a  public  utility  as  aforesaid 
shall  purchase  the  whole  of  such  plant,  property  ot  facilities 
within  its  limits  used  and  useful  for  the  convenience  of  the 
public  in  the  production  of  the  same  kind  of  service  as  that  pro- 
posed to  be  established  by  the  municipality. 

IBS.  MmicipaKty  Mmj  Serve  Outside  limits.  Where  the  major 
part  of  the  plant,  iMroperty  or  facilities  of  such  utility  lies  within 
the  limits  of  the  munidpality  purdiasing  the  same  but  other 
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parts  of  such  plant,  property  or  facilities  lie  without  its  limits, 
the  municipality  may  piu-chase  the  whole  ot  such  parts  of  such 
plant,  property  or  facilities  outside  of  its  limits  as  the  own- 
mission,  taking  into  consideration  the  rights  oi  the  public  utility 
and  of  the  other  munidpalities  in  whidi  it  operates,  may,  after 
notice  to  all  parties  interested  and  a  public  hearing,  detemdne 
is  in  the  public  interest  and  is  necessary  for  the  proper  carry- 
ing on  (rf  its  business. 

284.  Status  of  Municipal  Plant  in  another  Mimicipality.  A  mu- 
nicipality which  has  acquired  as  hereinl  )ef()rc  provided  the  plant, 
property  or  facilities  of  a  public  utility  in  an}-  other  municipality 
may  thereafter  operate  therein  as  a  public  utility  with  the  same 
rights  and  franchises  and  subject  to  the  same  limitations  and 
obligations  as  the  utility  from  which  such  outlying  plant  was 
purchased  would  have  had,  or  to  which  it  would  have  been  sub- 
ject, had  such  piu-chase  not  been  made.  If  the  outlying  mu- 
nicipality shall  itself  vote  to  establish  a  municipal  plant,  all  the 
proviaons  of  this  act  shall  be  trading  as  to  said  pmthase. 

286.    Compensation  to  be  Determined  by  Commission;  Notice 

Whenever  the  commissi' m  sliall  have  been  notified  by  either  party 
that  a  municipality  has  decided  to  piu-diase  the  plant,  property 
or  facilities  of  a  public  utility  and  that  the  parties  to  sudi  pur- 
chase and  sale  have  been  unable  to  agree  on  just  ccmipensation 
to  be  paid  and  received,  the  commisdon  shall  proceed  to  set  a 
time  aiid  place  f ot  a  public  hearing  upcm  the  matters  of  the  just 
compensatsOTi  to  be  paid  f ot  the  takkig  of  the  property  of  sudi 
public  utility  and  at  all  other  team  and  conditions  ot  the  pur- 
diase  and  sale,  and  shaU  give  to  the  munidpality  and  the  public 
utility  interested  not  less  than  30  days'  notice  of  the  time  and 
place  when  and  where  such  hearing  will  be  held  and  such  matters 
oonddeced  and  di^OTraned,  and  shall  give  like  notice  to  all  mort- 
gagees, trustees,  lienors,  and  all  other  persons  having  or  claiming 
to  have  any  interest  in  :;uch  public  utiHty,  by  publication  of  such 
notice  once  a  week  for  not  L^ss  than  three  successive  weeks  in  at 
least  one  newspaper  of  general  circulation  and  i)ul>lisliecl  in  the 
countv  in  which  the  property  of  such  iniblic  utility  to  be  taken  is 
located,  which  publication  shall  l->c  caused  to  be  made  by  the 
municipality.    Withhi  a  reasonable  time,  not  exceeding  one 
year,  after  the  time  iixed  for  sucli  hearing  in  such  notice,  the 
commission  shall  by  order,  fix  and  determine  and  certify  to  the 
municipal  council  to  tlic  public  utility  and  to  any  mortgagee,  trus- 
tee, lienor  or  other  cralitor  appearing  upon  such  hearing,  the  just 
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compensation  to  be  paid  for  the  taking  of  the  j^roperty  of  such 
public  utility  actually  used  and  useful  for  the  convenience  of  the 
ptublic  and  all  other  terms  and  conditions  of  sale  and  purchase 
whidi  it  shall  ascertain  to  be  reasonable.  The  compensation 
and  other  terms  and  conditions  of  sale  and  purchase  so  certified 
diall  constitute  the  compensation  and  terms  and  coiuiitions  to  be 
paid,  followed  and  observed  in  the  purchase  (rf  such  plant  fiom 
such  public  utility.  Upon  the  filing  of  such  certificate  with  the 
derk  of  sudi  munidpality  and  upcm  compliance  with  the  terms 
and  conditbns  of  sale  so  certified,  the  excluave  use  ot  the 
property  taken  shall  vest  in  sucb  nmmdpality. 

286.  AppeaL  Any  public  utility  or  the  municipality  or  any  mort- 
gagee. lienc»'  or  other  creditor  of  the  public  utUity,  being  dis- 
satisfied witii  such  order,  may  within  30  days  commence  and 
{Mosecute  an  action  in  the  court  of  teeotd  of  general  jurisdic- 
tion oi  the  county  in  which  the  purchasing  naunidpality  is 
located  to  alter  or  amend  such  order  or  any  part  thereof. 

287.  H  DecfiEdon  Affirmed.  K  the  court  shall  not  adjudge  that  the 
compensation  fixed  and  determined  in  such  order  is  imjust 
or  that  somie  ot  the  terms  or  conditions  fixed  and  determined 
therdn  are  in  some  particulars  unreasonable,  the  compensation, 
tmns  and  conditi<ms  fixed  in  said  order  sbaH  be  the  compensa* 
tion,  terms  and  conditic»is  to  be  paid,  followed  and  observed 
in  the  purdiase  of  sa^  plant  from  such  publk  utility. 

288.  If  Deepen  fw  Utility.  K  the  comt  shall  adjudge  that  sudi 
compensation  is  unjust  or  that  some  of  such  terms  or  condi- 
tions are  unreasonable,  the  court  shall  remand  the  same  to  the 
ccmmusdon  with  sudi  findings  d  &ct  and  conditions  of  law 
as  shall  set  forth  in  detail  the  reasons  for  sudi  judgment  and 
the  specific  particulars  in  which  such  order  ci  the  commission 
is  adjudged  to  be  unreasonable  or  unjust. 

289.  ^  RecoDsideration  of  Compensation.  If  the  compensation  fixed 
by  the  previous  order  6t  the  ccmmiission  be  adjudged  to  be 
unjust  or  the  terms  and  conditions  unreasonable,  tiie  commission 
shall  forthwith  proceed  to  set  a  reJiearing  for  the  re-determina- 
tion of  such  compensation  and  terms  and  conditions  as  in  the 
first  instance,  subject  to  the  provisions  of  sectkms  386  to  288 
hereof. 

*  NondMM  ago  to  300,  indtiaiVB,  ate  wA  anigiMd  to 
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ARTICLE  X 


COMMISSION  PROOBNJRE  AND  PRACTICE. 

301.  Rules  of  Practice.  The  commission  may  ficom  time  to  time 
mate,  publish  or  amend  rules  tot  the  wder  and  r^:ulatioii  of  all 
prooeedii^  and  investigaticm  vAAix  under  the  {mvisacws  of 
this  act  it  is  authorized  to  conduct. 

302.  Complaint  Served  on  Utility  Complained  cL  Whenever  com- 
plaint has  been  made  to  the  commission,  as  elsewhere  in  this  act 
provided  for,  the  commission  may  sarve  on  the  perscm  com- 
plained of  a  copy  of  sudi  complaint,  and  may  proceed  to  in- 
vestigate the  matters  complained  of. 

303.  Hearing  and  Investigation.  Whenever  the  commission  shall 
determine  to  conduct  an  investigation  of  any  rate  or  ot  any 
service,  either  with  or  without  complaint  as  in  this  act  pro- 
vided for,  it  shall  fix  a  time  and  place  for  public  hearing  erf  the 
matters  under  investigation,  and  shall  notify  the  complainant, 
the  person  complained  of,  and  sudi  other  persons  as  it  may  deem 
proper,  of  sudi  time  and  place  of  hearing,  at  l«ist  tm  days  in 
advance  thereof.  At  the  hearing  hdd  pursuant  to  sudi  notice, 
the  commis^n  may  tate  sudi  testimony  as  may  be  offered  or  as 
it  may  deare,  and  may  mate  sudi  crther  or  further  investigation 
as  in  its  opinion  is  destrabte. 

304.  Service  on  PubUc  Utilities.  Service  on  any  person  of  any 
notice  or  order  or  other  matter  under  the  proviaons  of  this 
act  may  be  made  by  depodting  m  the  mail  sudi  notice  or  order 
or  other  matter  or  a  certified  copy  thererf,  directed  to  the  puHic 
utility  at  the  prindpal  office  ot  the  public  utility  in  thfc  state. 

306.  Separate  Hearings.  When  complaint  is  made  of  more  than  om 
matter  or  thing  the  commission  may  OTder  separate  hearings  there- 
on and  may  hear  and  determine  the  several  matters  ccnnplained 
of  separately  and  at  sudi  times  as  it  may  prescribe.  All  hear- 
ings conducted  by  the  oommissicni  shall  be  open  to  the  public. 
In  any  hearing,  proceeding  or  investigation  omduc^  by  the 
commission,  any  party  may  be  heard  in  person  or  by  attorney. 

306.  Power  to  Administer  Oaths  and  Subpcena  Witnesses;  Omr 
tempt.  The  commission  and  each  of  the  commissioners,  for 
the  purposes  mentioned  in  this  act,  may  administer  oaths,  certify 
to  ofi&dal  acts,  issue  subpoenas,  compel  the  attendance  of  wit- 
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nesses  and  the  production  of  papers,  books,  accounts,  documents 
and  testinumy.  In  case  of  failure  on  the  part  of  any  person 
or  persons  to  comply  with  any  order  <rf  the  commission,  or  any 
commissiQner,  or  any  subpoena,  or  of  the  refusal  any  witness 
to  te^ify  to  any  matter  r^iarding  wUxb  he  nmy  be  interrogated 
lawfoUy ,  it  shaU  be  the  dtity  (tf  the  court  of  leand  of  genend 
dicticm  ot  any  county*  <»*  tiie  judge  thereof,  on  applicatkm  <rf  the 
oocnmission  or  of  a  oosmnsssioner,  to  conqpel  obei^ienoe  by  attadi- 
ment  proceedings  for  contempt,  as  in  the  case  of  disobedience  of 
the  requirements  of  a  subpceoa  issued  &om  such  court  or  a  refusal 
to  testtfy  therein. 

307.  Attendance  of  Witnesses.  Any  party  to  a  proceeding  before  the 
commission  with  the  consent  of  the  commission  shall  have  process 
to  enforce  the  attendance  of  witnesses  and  the  production  of 
books,  papers,  maps,  contracts,  reports  and  records  of  every  de- 
scription affecting  the  subject  matter     the  investigation. 

308.  Compensation  of  Witnesses.  Witnesses  who  are  summoned 
before  the  commission  shall  be  paid  the  same  fees  and  mileage  that 
are  paid  to  witnesses  in  the  courts  of  record  of  gen<3ral  jurisdiction 
in  this  state.  Witnesses  whose  depositions  are  taken  pursuant 
to  the  provisions  of  this  act  and  the  magistrate  or  other  officer 
taking  the  same  shall  be  entitled  severally  to  the  same  fees  as  are 
paid  for  like  services  in  courts  of  record  of  original  jurisdiction  in 
this  state. 

309.  Immunity  of  Witnesses.  No  person  shall  be  excused  from  testi- 
fying or  from  producing  books,  accounts  and  papers  in  any  inves- 
tigation or  inquiry  by  or  hearing  before  the  commission  or  any 
commissioner  when  ordered  so  to  do,  based  upon  or  growing  out 
of  any  violation  of  the  provisions  of  this  act,  on  the  ground  or 
for  the  reason  that  the  testimony  or  evidence,  documentary  or 
otherwise,  required  of  him,  may  tend  to  incriminate  him  or 
subject  him  to  penalty  or  forfeitxire;  but  no  person  having  so 
testified  shall  be  prosecuted  or  subjected  to  any  penalty  or  for- 
feiture for  or  on  account  of  any  transaction,  matter  or  thing 
concerning  which  he  may  have  testified  or  produced  any  documen- 
tary evidence;  provided,  that  no  person  so  testifying  shall  be  ex- 
empt frcrni  prosecution  or  punishment  for  perjury  in  so  testifying ; 
and  provided,  further,  that  any  person  may  expressly  waive  the 
protection  ot  this  secticm. 

310.  Depositions.   The  commission,  or  with  the  consent  of  the  com- 
mission any  party  to  any  proceeding  before  the  commission,  may,. 
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in  any  investigation,  cause  the  depositions  of  witnesses  residing 
within  or  without  the  state  to  be  taken  in  the  manner  prescribed 
by  law  for  like  depositions  in  civil  actions  in  the  courts  of  record 
of  general  jurisdiction  in  this  state. 

511.  Silks  of  Bfidince.  In  the  conduct  of  all  hearings  and  investi- 
gataons,  the  commission  shall  not  be  bound  by  the  tedbnical  rules 
of  evidence.  No  informality  of  any  proceeding  or  in  the  manner 
of  taking  testimony  brfore  the  oommissimi  or  any  oommisaoner 
or  any  agent  of  the  oosnmission  diall  invalidate  any  <»der,  deci- 
sion, rule  or  r^[ulatioa  made,  i4){myvedQ^ 

missicm. 

512.  Dismissal  of  Complaint;  Absence  of  Damage  to  Complainant. 
No  complaint  diall  at  any  time  be  dismissed  solely  because  of 
absence  of  direct  damage  to  the  complainant. 

313.  Record  of  Proceedings.  The  minutes  of  all  hearings  had  before 
or  by  the  commission  shall  be  kept,  and  shall  include  the  names 
of  all  persons  who  appeared  and  witnesses  who  were  sworn,  with 
the  identi^cation  of  any  documentary  evidence  produced. 

814.  Ihmscripts  of  Testimony.  Parties  to  any  proceeding  before  the 
commission  shall  be  entitled  to  transcripts  of  the  testimony 
taken  in  sudi  proceedings,  subject  to  sudi  reasmable  rules  and 
r^ulations  as  the  commisdon  may  prescribe. 

316.  Opinions  and  Orders  Published,  Ever\-  order  of  the  commis- 
sion shall  be  in  writing  and  in  cases  of  importance  may  be  ao- 
companied  by  an  opinion  setting  forth  in  brief  the  facts  on  which 
the  commission  has  based  its  order.  The  commission  shall  i:)ro- 
vide  for  the  publication  from  time  to  time  and  for  the  assem- 
bling of  its  opinions  and  orders. 

S16.  BBecthpe  Dale  of  Ofdmu  Unless  a  different  time  be  prescribed 
by  the  commission,  eveiy  order  of  the  commisdon  shall  be 
effective  30  days  after  the  service  thereof. 

317.  Service  on  Parties.  Straightway  after  the  entr>^  of  record  of 
any  order  of  the  commission,  notice  thereof  shall  be  given  to 
every  party  required  to  obey  the  order. 

318.  Modification  of  Orders.  At  any  time  after  the  entry  thereof 
the  commission  in  the  manner  pro\'idcd  for  the  making  thereof 
may  alter,  amend,  annul  or  otherwise  modify  any  order. 
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319.'  Rehearings.  At  any  time  after  an  order  has  been  made  by 
the  commission  any  person  interested  therein  may  apply  for  a 
rehearing  in  respect  to  any  matter  determined  therein  and 
the  commission  shall  grant  and  hdd  such  a  rehearing  if  in  its 
judgment  suffident  reascm  therefor  be  made  to  appear,  which 
rehearing  shall  be  subject  to  sudi  rules  as  the  commisaoa 
may  prescribe.  Af^ilicalaon  tw  sudi  a  rdiearing  shall  not  excuse 
any  public  tttitity  or  person  from  complying  with  or  obeying  an 
order  of  the  oommissioii  or  operate  in  any  manner  to  stay  or  post- 
pone the  enforcement  thereof  except  as  the  commission  may  by 
order  direct.  Any  order  of  the  commission  made  after  such 
rehearing  shall  have  the  same  force  and  efiEect  as  an  ori^nal 
order  but  shall  not  affect  any  right  or  the  enforcement  of  any 
right  arising  from  or  by  virtue  of  the  original  ord^,  except  as 
directed  by  the  oommis^on. 

a  Ntunban  390  to  330.  indunve.  are  not  antgned  to  MCtioM. 


ARTICLE  XI. 

ENFORCEMENT  OF  ACT. 

331.  Commission  May  Begin  Suit.  Whenever  the  commission  shall 
be  of  the  opinion  that  any  public  utility  is  failing  or  omitting, 
or  is  about  to  fail  or  omit,  to  do  any  thing  required  of  it  by  this 
act,  or  by  any  order  of  the  conrarission,  or  is  doing  any  thing,  or 
about  to  do  any  thing  or  permitting  any  thing,  or  about  to  per- 
mit any  thing  to  be  done,  contrary  to  or  in  violaticm  of  the  pio- 
viaons  of  this  act,  OT  of  any  onJer  of  the  camnaisskm,  it  njay  b^^ 
and  prosecute  in  any  court  of  competent  jurisdicti<m  an  appro- 
iniate  action  at  law  in  equity  to  remedy  or  to  prevent  sudi 
real  or  proposed  violation. 

832.  Vmue.  All  provisions  of  the  law  of  this  state  relatin«^  to 
venue  shall  apply  to  proceedings  under  this  act,  and  in  addition 
any  action  at  law  or  in  equity  to  enforce  any  provision  of  this 
act  or  of  any  order  of  the  commission,  or  to  prevent  any  pro- 
posed violation  thereof,  may  be  commenced  in  the  court  of 
record  of  general  jurisdiction  in  such  matters  in  and  for  the 
county  in  which  the  principal  office  of  th(i  commission  is  lo- 
cated or  in  the  county  where  the  principal  office  in  the  state 
of  the  public  utihty  is  located. 
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333.  Duty  of  Courts  to  Entertain  Actions.  All  provisions  of  the 
laws  of  this  state  prescribing  the  duties  and  jurisdictions  of  the 
courts  thereof  shall  apply  to  this  act,  and  in  addition  it  shall  be 
the  duty  of  the  court  of  record  of  general  jurisdiction  in  like 

matters  in  the  county  in  which  the  commission  has  its  principal 
office  to  entertain  and  determine  all  actions  commenced  under 
the  provisions  of  section  3.^1  of  this  act,  and  to  enforce  the  pro- 
visions of  this  act,  or  of  any  order  of  the  commission,  l)\-  manda- 
nms,  or  by  injunction,  or  by  any  other  appropriate  remedy. 

SSi*  Commiiwaon  May  Order  R^taration.  When  complaint  has 
been  made  to  the  commission  concerning  any  rate  of  any  public 
utility  and  the  commission  has  found  after  investigation  that 
the  public  utility  has  diarged  an  excessive  or  unjustly  dis- 
criminatory amount  for  any  service,  the  commissicm  may  in  its 
discretion  ord^  that  the  public  utility  make  due  r^)aration  to 
the  complainant  therefor,  with  int^est  at  the  legal  rate  from 
the  date  of  payment  of  sudi  excessive  or  unjustly  discriminatory 
amount. 

336.  Action  to  Enforce  Order  for  Reparation.  If  a  public  utility  does  • 
not  comply  with  an  order  of  the  commission  for  the  payment  of 
money  within  the  time  fixed  in  such  order,  the  complainant,  or 
any  person  for  whose  benefit  such  order  was  made,  may  file  in 
any  court  of  comi}etent  jurisdiction  a  petition  settin*^  forth 
briefly  the  causes  for  which  he  claims  damajj^os  and  the  order  of 
the  commission  in  the  premises.  In  such  action  the  findinj^s 
and  order  of  the  commission  shall  be  prima  facie  evidence  of 
the  facts  therein  stated.  If  the  petitioner  shall  finally  i^revail 
he  shall  be  allowed  a  reasonable  attorney's  fee  to  be  taxed  and 
odlected  as  a  part  of  the  costs  of  the  action. 

388.  limilatiflns  upon  Acticms  for  Repaiatiom    All  complaints  for 

the  recovery  (tf  daniages  diaU  be  filed  with  the  oommisdon  within 
two  years  from  the  time  the  servioe  as  to  which  complaint  is 
made  was  completed  or  performed,  and  not  after,  and  a  p^- 
tion  for  the  enforcement  of  an  order  of  the  commission  for  the 
payment  of  money  shall  be  filed  in  the  proper  court  within  one 
year  frcun  the  date  of  the  ocder  and  not  after. 

337-   Refund  of  Amounts  Collected  in  Excess  of  Schedule  Rates. 

Whenever  any  public  utility  shall  charge,  collect  or  receive  any 
rate  or  rates  in  excess  of  the  rates  fixed  in  the  schedule  of  diaiges 
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then  in  force,  as  provided  in  this  act,  it  shall  be  the  duty  of  such 
puUk  utility  straightway  to  refund  to  the  person  paying  such 
excessive  rates  the  difference  between  the  lawful  rates  fixed 
in  such  schedule  and  the  rates  so  charged,  collected  or  received. 

338.  Actfams  to  Set  Aside  OidesB  of  Commiwhw.  Any  person  in 
interest,  being  dissalfefied  ^vith  any  order  of  Hie  cosnnnsskm, 
may  coranence  an  actkm  in  the  court  <rf  record  of  general  juris- 
diction in  sodi  matters  in  and  for  the  county  ill  which  the  com- 
mission has  its  principal  office,  to  vacate  and  set  aside  such 
order  on  the  ground  that  the  commission  lacked  authority  in 
the  pranises  or  that  if  enforced  the  order  would  violate  a 
provision,  or  provisions,  of  any  law  of  this  state,  or  of  the 
constitution  of  this  state  or  of  the  United  States.  The 
answer  of  the  commission  to  the  complaint  shall  be  served  and 
filed  within  30  days  after  service  of  the  complaint,  whereupon 
said  action  shall  be  at  issue  and  stand  ready  for  trial  upon 
ten  days'  notice  to  ^ther  party. 

339.  Appaale  and  Actkms  to  Set  Aride>  Every  pro- 
ceeding, action  or  suit  to  set  aside,  vacate  or  annul  any  determi- 
nation or  order  <rf  the  onnmission,  or  to  ^join  the  enforcement 
themf,  or  to  prevent  in  any  way  sudi  order  or  determination 
&om  becoming  effective,  shall  be  commenced,  and  every  appeal 
to  the  courts  or  right  of  recourse  to  the  courts  shall  be  taken  or 
exercised,  within  30  days  after  the  service  of  a  copy  of  such 
order  or  dsterminatiaii  on  the  public  utility  or  public  utilities 
party  thereto,  and  the  ri^ht  to  commence  any  such  action, 
proceedix^  or  suit  or  to  take  or  exercise  any  such  appeal  or  right 
of  recourse  to  the  courts  shall  terminate  absolutely  at  the  end  of 
sudi  30  days  after  such  service. 

340.  NewEviiteicet^oiiTriaL  If  upon  trial  <rf  such  acticm  evidence 
shall  be  introduced  by  the  plaintiff  whidi  is  found  by  the  court  to 

'  be  different  from  that  offered  upon  the  hearing  before  the  crannis- 
sion,  or  additional  thereto,  the  court,  before  proceeding  to  render 
judgment,  unless  the  commission  or  its  attorney  shall  file  a 
consent  in  writing  to  the  contrary,  shall  transmit  a  copy  of 
such  evidence  to  the  commission  and  shall  stay  further  pro- 
ceedings in  such  action  for  such  time  as  the  court  may  by  order  fix 
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Ul.  Reconsideration  by  Commission.  Upon  the  receipt  of  sach.  evi- 
dence, the  commission  shall  consider  the  same  and  may  alter, 
modify,  amend  or  rescind  its  order  complained  of  in  said  action 
and  shall  report  its  action  thereon  to  said  court  within  ten  days 
from  the  teo^t  of  such  evidence. 

SIS.  SnpplementriBhidingB;  Procedure  by  Coort.  If  the  commis- 
sion shall  rescind  its  order  com{^ained  of  the  actim  shall  be  dis- 
missed; if  it  shaU  alter,  niodify  or  aniei^  the  same,  sodi  altered, 
modified  or  amended  order  shall  take  the  |daoe  of  the  original 

order  complained  of  and  judgment  shall  be  rendered  thereon  as 
though  made  by  the  commission  in  the  first  instance;  if  the  orig- 
inal order  shall  not  be  rescinded  or  changed  by  the  commisaom, 
judgment  shall  be  rendered  upon  sudi  CHciginal  oxder. 

343.   Appeal  to  Court  of  Last  Resort   Either  party  to  said  action, 

within  30  days  after  service  of  a  copy  of  the  order  or  judgment 
of  the  court  of  original  jurisdiction,  may  appeal  to  the  court  of 
last  resort.  Where  an  appeal  is  taken,  the  cause  shall,  on  the 
return  of  the  papers  to  such  court,  be  immediately  placed  on  the 
calendar  of  the  then  pending  term  and  shall  be  assigned  and 
brought  to  a  hearing  in  the  same  manner  as  other  cases  on  such 
calendar. 

9tiL  Buvden  of  Proof.  In  all  trials,  actions  and  proceedings  arisbg 
under  the  proviaons  oi  this  act,  or  growing  out  ot  the  exexase  of 
the  authority  and  powers  granted  heran  to  the  oommisrion,  the 
burden  of  proof  shall  be  upon  the  party  adverse  to  the  commis- 
sion or  seeking  to  set  aside  any  determination,  requirement,  di- 
rection or  order  of  the  commission,  to  show  that  the  determi- 
nation, requirement,  direction  or  order  of  the  ocnnmission  com- 
plained of  is  unlawful  or  violates  a  provision  of  any  law  of  this 
state  or  of  the  constitution  of  this  state  or  of  the  United  States, 
as  the  case  may  be. 

9IB*  Coort  Pkoeedure  and  Oficcfs.  In  all  actions  and  proceedings 
in  court  arising  under  this  act,  ail  processes  shaU  be  served  and 
the  imctice  and  rules  of  evidence  shall  be  the  same  as  in  dvil 
actions  or  in  suits  in  equity,  except  as  otherwise  herein  fmvided. 
Every  dieriff  or  other  <dSeer  CTipowered  to  eaoecttte  civil  process 
shall  execute  any  process  issued  under  the  {myviabns  ct  this  act 
and  shall  receive  sodi  compensation  tberefo  as  may  be  prescribed 
by  law  f c»r  sinular  services. 


Mft.  Injunctions  Issued.  No  injunction  shall  issue  suspending  or 
staying  any  order  of  the  commission,  except  upon  application  to 
the  court  of  reooid  of  general  jtuisdiction  in  such  matters  in  and 
for  ihe  ootmty  in  which  the  comoiis^oii  has  its  principal  oS&ce,  or 
the  {^residing  judge  theree^,  and  upon  notice  to  the  cormnisskm 
and  hearing. 


M7.  &i;Hsiictktt  €>ider  Shall  Specify  Nataie  of  Themfer 
ot  decree  of  any  court,  enjoining  the  operation  of  any  OTder  or 
determination  of  the  commission  or  suspending  the  same,  shall 
contain  a  spedfic  findsi^  based  upon  evidence  before  the  court 
and  identified  by  reference  thereto  that  substasktial  or  irr^)ax^ 
damage  otherwise  would  result  to  the  petttiooer,  and  spedfyisi^ 
the  nature  of  the  damsfise- 

348.  Rules  of  Procedure.  The  courts  before  which  the  proceedings 
mentioned  herein  may  be  brought  as  hereinbefore  provided  may 
each,  respectively,  from  time  to  time  make  and  publish  or  amend 
and  modify  rules  and  practices  for  the  order  and  regulation  of 
proceedings  before  them  or  appeals  to  them,  including  the  forms 
<^  notice  and  service  therecrf. 

34S.  BipedHiimef  Caaea>  Any  proceedii^  in  any  court  of  this  state, 
directtyaflfecting  an  order  <rf  the  commission,  or  to  whicA  the  oon^ 
wisAm  is  a  party,  shall  have  preference  over  all  otiier  civil  pro- 
ceedings pen&g  in  such  court. 

Sn.  Violation  of  Act  of  Order  of  Commissim;  FodMture.  Every 

public  utility  and  all  officers,  agents  and  employes  of  any 
public  utility  shall  obey,  observe  and  comply  with  every  order 
made  by  the  commission  under  authority  of  this  act  so  long 
as  the  same  shall  be  and  remain  in  force.  Any  public  utility 
which  shall  violate  any  provision  of  this  act  or  which  shall  fail, 
omit  or  neglect  to  obey,  obser\x  or  comply  with  any  order  or 
any  direction  or  requirement  of  the  commission  shall  forfeit  * 
*'to  the  state  not  to  exceed  $5,000  for  each  and  every  offense; 
every  violation  of  any  such  order  or  direction  or  requirement,  or 
of  this  act,  shall  be  a  separate  and  distinct  offense  and  in  case 
of  a  continuing  violation,  every  day's  continuance  thereof  shall 
be  and  be  deemed  to  be  a  separate  and  distinct  offense. ' 

>  In  some  jurisdictions  it  may  be  preferable  to  define  the  offense  as  a  misdemeanor.^  In 
■ome  such  jurisdictions  the  general  law  may  preacribe  penalties  for  misdemeaiMWBoC  all  IdiidB. 
Itt  others  it  may  be  desirame  in  this  act  to  prescribe  the  penalties  for  misdeaneanon  d^ned 
benm.  In  aiM»  cases  the  aeetioa  alter  d^nbigtiieaOesueniayimd  as  loUo^  <rf 
anrisiWinwMmoraodispimishahin  by  a  fine  not  fiwtfwting  ls,ooo  for  each  oOniie. 
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SBL  Viotalion  of  Act  or  Order  of  Commission;  Misdemeanor. 
Every  officer,  agent  or  employe  of  any  public  utility  who  shall 
vidate,  or  who  shall  imx»re,  aid  or  abet  any  violation  by  any 
sodi  puUic  tttiitty  of  any  provision  ot  this  act,  oc  who  shall  fsal 
to  cbey^  observe  and  oosnpiy  with  any  order  of  the  commisaoa 
or  any  prtmsion  of  an  ord^  Uie  commission,  or  who  shall 
proctu^  aid  or  abet  any  such  public  utility  in  its  fsihire  to  ob^, 
observe  and  com|^  with  any  sudi  Ofder  or  proviaon,  shall  be 
guilty  of  a  misdemeanor.* 

*In  some  jurisdictions  it  may  be  desirable  to  prescribe  tbe  paoalty  Cor  ooimilittUIC 
aoMdemeanor.  This  maybe  done  by  adding  the  following  to  tiie8ecti(m:*'aiiddiidlbe 
punishable  by  a  fine  not  exceeding  $5,000  for  each  ofi^se." 

368.  Unjust  Discriminations.  In  violation  of  Sections  153  to 
156,  inclusive,  and  of  Section  202,  any  natural  person  who 
knowingly  authorizes,  gives  or  affords  any  benefit,  preference 
or  advantage,  or  who  knowingly  receives  or  participates  directly 
in  any  benefit,  preference  or  advantage  from  such  olTense.  shall 
be  guilty  of  a  felony  and  on  conviction  shall  be  punishable  by 
imprisonment  as  the  court  may  direct  for  a  period  not  exceeding 
five  years. 

353.  Penalty  for  Failure  to  Make  Reports.  Any  public  utility  which 
fails  to  make  and  file  any  report  called  for  by  the  commission 
within  the  time  specified,  or  within  the  time  extended  as  the 
case  may  be,  or  to  make  specific  answer  to  any  question  pro- 
pounded by  the  commission  shall  forfeit'  rot  to  exceed  $5,000 
for  each  such  offense,  and  each  day's  continuance  of  such  failure 
shall  constitute  a  separate  offense. 

*  See  note  to  Section  350. 

SM.  Penalty  for  False  Return.  Any  person  who  wilfully  makes  any 
false  return  or  report  to  the  commission,  or  to  any  mem- 
ber, agent  or  employe  thereof,  and  any  person  who  aids  or 
abets  such  person,  is  guilty  of  a  felony,  and  upon  conviction  shall 
be  imprisoned  as  the  court  may  direct  for  a  term  not  exceeding 
five  years. 

356.  Penalty  for  Falsification  of  Accounts.  Any  person  who  wil- 
fully makes  any  false  entry  in  the  accounts,  records  or  memo- 
randa prescribed  by  the  commission  for  any  public  utility,  or 
wilfully  destroys,  mutilates,  or  by  any  other  means  falsifies 
such  accounts,  records  or  memoranda  or  wilfully  neglects  or  fails 
to  make  full,  true  or  correct  entries  of  all  facts  and  transactions 
appertaining  thereto  is  guilty  of  a  felony  and  upon  conviction 
shall  be  imprisoned  as  the  ooort  may  direct  for  a  term  not  ex- 
ceeding five  years. 
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366.  Penalty  for  Destroying  Records.   Any  person  who  wilfully 

mutilates  or  destroys  any  accounts,  records  or  memoranda  of  any 
public  utility  is  guilty  of  a  felony,  and  upon  conviction  shall  be 
imprisoned  as  the  court  may  direct  for  a  term  not  exceeding  five 
years;  provided,  however,  that  the  commission  may  at  its  dis- 
cretion issue  orders  specifying  such  operating  or  financial  accounts, 
records,  or  memoranda  of  public  utilities  as  may  after  a  rea- 
sonable time  be  destro}'ed  and  the  commission  may  prescribe  the 
length  of  time  such  accotints,  records,  memoranda,  books  and 
papers  shall  be  preserved. 

367.  Peoal^  for  False  Statttaent  or  Representation.  Every  oScet, 
agent  or  eaaaphye  of  a  public  utility,  and  every  other  person 
who  knowingly  authcnizes,  directs,  akb  in,  issues  or  executes,  or 
causes  to  be  issued  or  executed,  any  stock,  stodc  c^ti&site,  boQd^ 
note  or  other  evidence  of  inddbtedness,  in  noii-conf<mmty  with 
the  order  of  the  commission  authoridng-the  sanoe,  or  contnuy  to 
the  provisions  of  this  act,  or  who.  in  any  proceeding  before  the 
commission,  knowingly  makes  any  false  stateroent  or  r^iresenta- 
tion,  or  with  the  knowledge  of  its  falsity  files  or  causes  to  be  filed 
with  the  commission  any  false  statement  or  representation,  which 
said  statement  or  representation  so  made,  filed  or  caused  to  be 
filed  may  tend  in  any  way  to  influence  the  commission  to  make  an 
order  authorizing  the  issue  of  any  stock  or  stock  certificate,  or  any 
bond,  note  or  other  evidence  of  indebtedness,  or  which  results  in 
procuring  from  the  commission  the  making  of  any  such  order,  or 
who,  with  knowledge  that  any  false  statement  or  representation 
was  made  to  the  commission,  in  any  proceeding,  tending  in  any 
way  to  influence  the  commission  to  make  such  orders,  issues  or 
executes  or  negotiates,  or  causes  to  be  issued,  executed  or  nego- 
tiated any  such  stock  or  stock  certificate,  or  bond,  note  or  other 
evidence  <rf  indebtedness,  or  who,  directly  or  indirectly,  know- 
io^y  applies,  or  causes  or  asdsts  to  be  applied  tlie  proceeds  or  any 
port  tii^eof ,  from  the  sale  of  any  stodc  or  stock  certificate,  or 
bond,  note  or  other  evidence  oi  indebtedness,  to  any  purpose  not 
specified  in  the  commisacm's  order,  or  to  any  purpose  specified 
iu  the  commisaon's  oi^d^  in  excess  d  the  amount  autixnrized  for 
such  purpose,  or  who,  with  knowledge  that  any  stock  or  stock 
certificate,  or  bond,  note  or  other  evidence  of  indebtedness,  has 
been  issued  or  executed  in  violation  of  any  of  the  provisions  of 
this  act,  n^otiates,  or  causes  the  same  to  be  negotiated,  is  guilty 
of  a  felony,  and  on  convictkm  thereof  shall  be  inqyrisoned  as 
the  court  may  direct  for  a  term  not  exoeedii^  five  years. 
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368.  Penalty  for  Obstructing  Commission.  Any  person  who  wil- 
fully obstructs  or  hinders  the  commission  or  a  member  thereof 
or  an  authorized  agent  or  examiner  in  making  an  inspection, 
examination  or  investigation  of  the  accounts,  records,  mem- 
oranda, books  or  papers  of  any  public  utility  or  of  the  property 
or  facilities  thereof  is  guilty  of  a  felony,  and  upon  conviction 
shall  be  fined  not  more  than  $5,000,  or  imprisoned  as  the  court 
may  direct  for  a  term  not  exceeding  five  years,  or  both. 

SB8.  Penalty  for  Divulging  Information.  Any  regular  or  special 
employe  of  the  commission  who  divulges  any  fact  or  infonna- 
tion  coming  to  his  knowledge  respecting  an  inspection,  examina- 
tion or  investigation  of  any  account,  record,  memorandum,  book 
or  paper  or  of  the  property  and  facilities  of  a  public  utility,  except 
in  so  far  as  he  may  be  authorized  by  the  commission  or  by  a  court 
of  competent  jurisdiction,  or  a  judge  thereof,  is  guilty  of  a  misde- 
meanor, and  upon  conviction  shall  be  fined  not  more  than  $5,000. 

860.  Public  Utility  liable  for  Civil  Damages.  In  case  any  public 
utility  shall  do,  cause  to  be  done,  or  permit  to  be  done,  any  act, 
matter  or  thing  prohibited,  forbidden  or  declared  to  be  unlawful, 
or  shall  omit  to  do  any  act,  matter  or  thing  required  to  be  done  by 
this  act,  or  by  any  order  of  the  commission,  such  public  utility 
shall  be  liable  to  the  persons  affected  thereby  for  the  amount 
of  all  loss,  damage  or  injur>^  caused  thereby  or  resulting  there- 
from. An  action  to  recover  for  such  loss,  damage  or  injury  may 
be  brought  in  any  court  of  competent  jurisdiction  by  any 
person. 

361.  Penal  Actions.  Every  public  utility,  all  officers  and  agents  of 
any  ]:)ublic  utility,  and  every  other  person  shall  obey,  obser\'e 
and  comply  with  every  provision  of  this  act  and  with  every 
order  made  by  the  commission  under  authority  of  this  act  and 
duly  served  in  accordance  with  its  provisions,  so  long  as  the 
same  shall  be  and  remain  in  force.  Any  public  utility  or  its 
officers  or  agents,  and  any  other  person  who  sbsll  violate  any  of 
the  provisions  of  this  act  punishable  as  a  misdemeanor,  or  who 
fails,  omits  or  neglects  to  ob^,  ohsenre  or  comply  with  any  order 
or  any  directjim  or  requirement  ctf  the  commis^oo,  shall  (in  ad(& 
tion  to  liability  to  the  party  s^grieved  for  all  damages  sustained 
by  reason  (rf  sudi  violation)  fmfeit  to  the  state  not  to  exceed 
the  sum  of  ls.ooof(^eadi  and  every  violatkm  cmt  in  the  case  (rf 
a  violation  which  is  punishable  as  a  misdemeanor  not  to  exceed 
^  m?^y«n^itn  sum  fixed  as  a  fine  therefor,  which  shall  be 
teooveted  in  an  action  at  law  to      use  <d  the  state  t^oa  the 
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complaint  of  the  commission  appearinj^  by  its  attorney  or  by  the 
attorney  general  or  district  attorney  of  the  district  in  which  such 
violation  was  committed;  but  no  such  action  shall  be  maintained 
unless  brought  within  two  years  after  the  date  of  such  viola- 
tion; nor  shall  such  an  action  be  maintained  in  the  case  of  a 
person  who  has  already  been  convicted  for  the  same  violation  of 
this  act,  and  recovery  by  an  action  brought  in  accordance  with 
this  section  shall  be  a  bar  to  any  criminal  prosectttion  for  the 
same  violation  of  this  act. 

.  Penalty  for  Accepting  Rebate.  Any  person  receiving  service 
from  any  public  utility  subject  to  the  provisions  of  this  act,  who 
shall  knowingly  by  an  employe,  agent,  officer  or  otherwise, 
directly  or  indirectly,  by  or  through  any  means  or  device 
whatsoever,  receive  or  accept  from  such  public  utility  any 
sum  of  money  or  other  valuable  consideration  as  a  rebate 
or  offset  against  the  r^;u1ar  charges  for  such  sa:vioe,  as 
fixed  by  the  schedules  of  rates  provided  for  in  this  act,  shaU  in 
addition  to  any  penalty  provided  by  this  act  f orf dt  to  the  state 
a  sum  d  money  three  times  the  amotmt  of  money  so  reodved 
<x  accepted  and  three  times  the  value  of  any  other  ocmsideration 
so  recdved  or  accepted,  to  be  ascertained  by  the  trial  court;  and 
the  attorney  general  of  the  state  is  authorized  and  directed, 
whenever  he  has  reasonable  grounds  to  believe  that  any  sudi 
po^on,  Gorp(nation  or  company  has  knowingly  recdved  or  ac- 
cepted from  any  such  public  utility  any  stim  of  money  or  other 
valuable  consideration  as  a  rebate  or  offset  as  aforesaid,  to 
institute  in  any  court  of  the  state  of  competent  jurisdiction  a 
dvil  action  to  collect  the  said  smn  or  stuns  so  forfeited  as  afore- 
said ;  and  in  the  trial  of  said  action  all  such  rebates  or  other  con- 
sideration so  received  or  accepted  for  a  period  of  six  years  prior 
to  the  commencement  of  the  action  may  be;  included  therein, 
and  the  amount  recovered  shall  be  three  times  the  total  amount 
of  money  or  three  times  the  total  value  of  such  consideration 
so  received  or  accepted,  or  both,  as  the  case  laay  be. 

963.  Perjury.  Any  person  who  knowingly  makes  any  false  state- 
ment of  fact  under  oath,  whether  oral  or  in  writing,  as  re- 
quired by  this  act,  is  guilty  of  perjury  and  upon  conviction  shall 
be  pimished  as  provided  for  in  the  perjtury  statutes  of  this  state. 

3M.  Remedies  Cmnatetife  and  Not  Bidntive.  The  remedies  pro- 
vided in  this  act  by  way  of  dvil  damages  for  persons  injured  by 
an  act  or  onussion  of  a  public  utility  shall  be  cumulative,  and  in 
ai^tion  to  my  other  remedy  or  reooedies  in  tlus  act  i»ovided. 
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866.^  PMalties  Paid  to  GeneiBi  Funds.   All  forfeitures,  fines  and 

penalties  cdlected  under  the  provisions  of  this  act  shall  be  paid 
into  the  general  funds  of  the  state. 

>  Naadm  366  to397.  iacbmn,  am  mt  iwigiwl  to  lactioiw. 


S96*  Repeal  of  Conflfctk^  Acts.  The  following  acts  and  parts  of 
acts  and  all  otbec  acts  and  parts  ol  acts  in  conflict  with  the 
provisions  ol  this  act  are  hereby  repealed  in  so  fsr  as  they  are 
inccmdstent  herewith:  (Here  state  in  full  the  de^^iar 
tions  dt  tbe  acts  and  parts  ol  acts  wiAch  are  to  be  repealed.) 

399.   When  Act  Becomes  Effective.  This  act  shall  take  effect  
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APPENDIX  A 


REPORT  ON  SUGGESTIONS  FOR  THE  AMENDMENT  OF 

PUBLIC  UTILITY  BILL. 

This  report  has  been  prepared  by  Mr.  William  D.  Kerr,  on  the 
request  of  Messrs.  Low  and  Willcox.  It  is  a  r6sum^  of  the  argu- 
ments on  objections  to  and  criticisms  <3i  the  tnS  submitted  to  the 
National  Civic  Federation  by  the  Executive  Coondl  of  its  Depart- 
ment on  the  R^:aiatio9i  of  Interstate  and  Mtmidpal  UtSities.  It 
summarizes  tiie  more  important  points  developed  fxom  many  quarters, 
in  numerous  conferences  and  in  lengthy  corre^xmdenoe,  both  before 
and  after  the  submission  of  the  bill.  No  attempt  is  made  to  pre- 
serve a  narrative  form  of  presentation.  In  effect  the  report  is  an 
annotation  of  the  bill  itself  without  the  citation  of  authorities. 

The  plan  adopted  is  to  set  forth  under  the  number  of  the  section 
the  pertinent  suggestions  and  criticisms  relating  to  each  section  in 
turn.  The  suggestions,  where  there  are  more  than  one  pertaining 
to  a  single  section,  are  lettered  for  the  sake  of  rctcrencc  and  con- 
venience. Under  each  suggestion  are  given  in  the  briefest  i)ossibIe 
form,  as  impartially  as  Mr.  Kerr  can  do  it,  first  the  reasons  advanced 
in  favor  of  the  sugj^^cstion,  and  second  the  reasons  opposing  a  change. 
Again  let  it  be  said  that  the  rejx)rt  does  not  pretend  to  cover  every 
suggestion  that  has  been  made,  though  it  does  cover  the  most  im- 
portant ones. 

Section  15. 

SuGGBSTiox.  (a)  Insert  in  line  two,  after  "include, "  the  words 
"every  mmudpaUty  and."* 

ArgumefU  For.  Many  mtmicipalities  own  and  operate  facili- 
ties for  rendering  puUic  utility  services.  The  public  deserves 
protection  from  tmreascmble  and  discriminatory  rates  and  from 
inadequate  and  unsafe  service  resulting  from  imperfect  mani^e- 
ment  of  these  facilities.  The  avowed  purpoBe  of  the  bill  is  to 
I»otect  the  public  interest  in  these  services.   The  £^ency, 

*  Note.  The  adoption  of  this  suggestion  wotUd  require  appropriate  sections  or  sub* 
■ectiom,  tatoBptitut  from  the  switicatiim  of  articles  IV.  V.  and  IX  public  utilities  thtX  ace 
ntmiGqpalitfes.  R  wmdd  also  ciwlito  Sectioa  230  to  be  nimived  from  tlw  1^ 
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whether  private  or  pubHc,  by  which  the  ser\'ices  are  performed 
is  immaterial.  Ex])crience  has  demonstrated  that  municijiahties 
in  the  administration  of  pubHc  utiHtics  are  ])rone  to  err  even  as 
are  private  corix)rations.  The  State  should  subject  municipal- 
ities to  the  same  regulation  as  is  imi^osed  on  com]}anics.  Fur- 
thermore, in  the  same  or  adjoining;  municipalities  municipal  and 
private  plants  frequently  are  found  ojjcrating  at  the  same  time. 
Where  actual  competition  exists  the  one  agency  should  not  be 
butdoied  with  restrictions  to  whidi  the  other  is  not  subject. 
Potmtial  competition  frequently  exists  where  there  is  no  actual 
competition  and  comparisons  between  the  two  kinds  of  BgeaxAes 
may  result  in  tmdue  prejudioe  to  the  one  which  is  subject  to 
l^^tive  restraint,  vdiile  seeming  to  favc^  the  oi^  whidi  is 
not  so  restrained.  Finally,  to  the  extent  that  r^ulatkm  <rf 
private  companies  is  in  the  interest  of  stockholdm  and  investors 
similar  regulation  of  municipal  enterfnises  is  required  for  the 
protection  of  tasqxiyers. 

Argument  Against,  Wholly  apart  from  the  merits,  regula- 
tion of  municipally  owned  utilities  is  outside  the  scope  <^  this 
bill.  The  investigation  wfaicli  resulted  in  tiiis  bill  was  the 
logical  consequence  of  an  inquiry  upon  the  relative  merits  of 
mimidpal  and  private  ownoiship  and  operation,  in  wfaidi  in- 
quiry the  final  <^inion  favored  private  owner^p  and  <^)eration 
under  proper  conditicms  <rf  regulation.  The  purpose  of  tins 
bill  is  to  define  such  iwoper  conditions  of  regulation  so  far  as 
tftey  are  subject  to  control  by  legislative  action. 

Considering  the  suggestion  on  its  merits,  State  regulation 
of  the  rates  and  sendees  of  munid])ally  owned  utilities  violates 
the  so-called  home  rule  principle  which  accords  to  munidpalities 
and  their  citizens  the  fullest  ixjssible  political  autonomy  con- 
sistent with  the  welfare  of  the  State  at  larj^e.  A  municipality's 
conduct  of  its  own  jmblic  utility  is  a  matter  of  jmmary  concern 
only  to  its  own  citizens.  The  State  is  not  justified  in  i)assing 
beyond  the  fundamental  requirement  of  correct  accounting  and 
full  publicity.  These  requirements  are  embodied  in  Section 
230  of  the  bill. 

SuGGBsrroN.  (b)  In  the  next  to  the  last  line  of  paragraph 
(b)  insert  the  fcdlowing  phrase:  "on  the  premises  where  produced, 
or  the  premises  immediately  adjacent  thereto." 

Argument  For.    The  exception  recognizes  a  class  of  pro- 
ducers who  are  generally  referred  to  under  the  designation  of 


"isolated  plants."  The  exception  leaves  the  possible  field  of 
activity  of  an  isc^ted  plant  as  broad  as  the  proprietary  interests 
in  land  of  its  owners,  and  in  some  localities  might  enable  a  single 
isolated  plant  to  serve  not  only  all  the  buildings  in  a  single  block 
but  disconnected  buildings  in  several  blocks.  In  fact,  the  only 
limitation  within  the  proprietary  interests  in  land  of  the  owner 
would  be  his  abilit}'  to  procure  permits  to  cross  streets.  In 
such  an  event  large  numbers  of  consumers  might  be  denied  the 
])rotcction  of  the  law  and  estabUshcd  public  utilities  might  be 
seriously  hampered  by  the  resulting  loss  of  customers. 

ArgumetU  AgainsL  The  exceptkm  in  paragraph  (b)  is  a 
reasonable  one  under  normal  ciicunistances.  The  suc^estion 
would  estabHsh  an  arbitrary  role  which  in  some  cases  might 
lead  to  injustice.  For  instance,  while  the  suggestion  might 
cxcei)t  from  the  operation  of  the  act  the  owner  of  two  office 
buildings  immediately  adjoining  each  other  in  the  same  block, 
it  would  impose  the  obligations  of  the  law  on  the  same  two 
buildings  if  a  street  chanced  to  pass  between  them.  Provided 
the  owner  is  able  to  brid<^e  the  gap  between  the  two  buildings 
in  the  latter  case  as  in  the  former,  there  is  no  reason  why  he 
should  be  subiected  to  the  provisions  of  the  bill  in  the  one  case 
and  not  in  the  other,  or  why  his  tenants  should  be  denied  the 
protection  of  the  bill  in  one  case  and  not  in  the  other. 

Suggestion,    (c)    Omit  paragraph  (b). 

Argument  For.  The  application  of  the  bill  to  property 
owners  who  produce  public  services  for  sale  to  their  tenants, 
may  be  left  to  general  law  under  the  definition  of  a  public  utility 
contained  in  paragraph  (a).  Only  such  agt^ncies  are  declared 
to  be  pubHc  utiHties  as  furnish  service  "to  or  for  the  public." 
The  isolated  plant  producer  may  safely  be  left  to  take  his 
chances  under  the  local  interpretation  of  this  phrase. 

Argitmeni  Agaimsi.  The  bill  should  state  clearly  that  it 
does  not  propose  to  interfere  with  the  beneficial  enjoyment  of 
real  estate  by  its  owners  so  loog  as  the  sale  ot  services  produced 
is  om&i^  to  such  property. 

Sbction  iS.  (New.) 

SuGGBSTiON.  Define  the  term  "securities"  in  a  new  sectkm  to 
read  as  follows:  "The  term  'securities'  when  used  in  this  act  shall 
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mean  and  indude  stodcs,  stodc  certificates,  bonds,  notes  and  other 
evidences  oi  indd[>tedness  payaUe  at  periods  of  more  tiian  twelve 
mcmths  from  the  date  thereof." 

ArgmmetU  Far.  The  purpose  is  to  simplify  the  wording  of 
sections  rdating  to  the  issue  of  securities  and  to  avoid  the  fre- 
quent repetition  of  a  long  and  cmnberstwnc  jjhrase. 

Argument  Against.  The  twenty-two  words  embraced  in  the 
proposed  definition  occur  in  the  text  only  twnce.  The  first  ten 
words  of  the  twenty-two  occur  in  this  combination  nine  times. 
No  material  advantage  is  gained  by  the  suggestion. 

Sbchon  19.  (New.) 

Suggestion.  Define  the  term  "issue"  in  a  new  section  to  read 
as  follows:  "The  term  "issue"  when  used  in  this  act  r^ening  to 
stocks,  stock  certificates,  bonds,  notes  and  other  evidences  of  in- 
debtedness, shall  mean  to  sell,  mort^^aj^c,  pledge  or  otherwise  di^xise 
of  for  any  consideration  or  for  any  purpose." 

Argumeni  For.  The  word  "issue"  is  sometimes  used  by 
bankers  in  a  sense  which  di£[ers  from  its  ordinary  legal  meaning. 
Possible  misunderstandings  may  be  avoided  by  inscrtiiiR  the 
definition.  Strictly  construed,  the  term  "issue/*  unless  defined, 
mij^ht  prevent  a  public  utility  from  disposing  of  securities  of 
other  companies  held  in  its  treasury.  (See  proviacms  of  Ar- 
ticle IV.) 

Argument  Against.  The  use  (rfd^mticms  in  a  tnll  o(  this 
character  is  to  be  avoided  wherever  posdble.  Hie  familiar  rule  of 
interpretation  is  that  the  inclusion  of  some  elements  implies  the 
exclusion  of  all  other  elements.  The  courts  can  be  trusted  to 
give  senile  constructions  if  disagreements  arise. 

Sections  36  and  37. 

SuGGBSTiOK.  IdentijScation  with  public  utilities  under  the  juris- 
dkticm  of  the  commissicm  should  not  constitute  a  disqualification 
for  membership  in  the  commissicm  car  cause  for  removal  from  the 
commission.  Sudi  klentification  should  merely  disqualify  a  com- 
missioner from  attii^  in  a  particular  prcxseeding. 

Argument  For.    Disqualification  places  an  unreasonable  re- 
striction on  the  dharacter  of  men  available  for  the  positions. 
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It  attadies  an  tmfair  stigiiia  to  identificatkm  with  puUic  utili* 
ties.  Men  of  substance  frequraitly  find  their  safest  investments 
in  public  utility  securities  and  disqualification  presents  to  them 
the  alternative  of  withholding  their  services  from  the  public  or 
of  denying  themsdyes  the  advantages  of  cusfcomaiy  fields  of 
investment. 

Argument  Against.  The  alternative  rule  of  disqualification 
proposed  is  based  on  judicial  practice.  The  cases  are  not 
parallel.  The  functk>ns  of  the  commission  are  continuous  in 
tlieir  application  to  all  pubHc  utilities  under  their  jurisdiction. 
The  oommis^cniers  are  administrattve  and  not  judicial  officers. 
When  a  judge  is  disqualified  to  hear  a  particular  case,  otiier 
judges  may  be  brought  in  to  fill  his  place.  There  are  no  other 
comnaissioners  to  fill  the  places  of  members  of  the  commission 
disqualified  to  sit  in  a  particular  case. 


^tcriON  44. 

Suggestion.    This  section  should  be  omitted. 

Argument  For.  This  section  accomplishes  no  useful  purpose 
because  it  is  not  in  the  form  of  an  appropriation  act,  and  can 
have  no  bixuiing  effect  on  the  same  or  subsequent  l^puslatures. 

ArgtmefU  Against.  This  sectbn  does  no  harm  and  serves 
as  a  reminder  to  l^polatures  that  appropriations  are  needed  to 
carry  out  the  purpose  of  the  baO. 


Section  46. 

Suggestion.  This  section  should  be  omitted  and  in  its  place 
should  be  substituted  a  section  authorizing  the  commission  to  ap- 
point a  counsel  who  shall  not  appear  as  advocate  in  any  proceeding 
before  the  commission. 

Argument  For.  The  commission  needs  a  disinterested  legal 
adviser  who  will  be  free  from  the  zealousness  engendered  by  the 
advocacy  of  a  cause.  If  attorneys  are  required  to  present 
causes  to  the  commission,  they  may  be  engaged  under  the  broad 
provisions  of  Section  47. 

Arguwtent  Agmn^.  The  statutes  of  some  States  provide 
that  the  Attomeys  General  shaD  act  as  attorneys  for  the  com- 
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missions.  In  other  States,  the  commissions  are  authorized  to 
employ  attorneys  indqiendently  <A  the  Attorneys  GeoeraL 
This  section  states  a  preference  for  the  latter  course.  Secticm 
47  is  broad  enot^  to  enable  the  commission  to  retain  inde- 
pendent counsdi  for  advke  on  matters  of  law,  if  it  will. 


Action  77. 

Suggestion,  (a)  In  the  first  two  lines  of  paragraph  (a)  strike 
out  the  words  "or  any  person  sarved  or  claiming  the  right  to  be 
served  tiiereby  "  and  substitute  therefor  the  words  "or  any  person." 

Argument  For.  It  should  lie  within  the  power  of  any  indi- 
vidual to  start  the  machincr\'  of  the  commission  in  motion  on 
his  bare  complaint.  The  duties  imposed  by  the  bill  are  con- 
tinuous and  the  administrative  functions  of  the  commission  are 
continuous.  If  a  breach  <A  duty  be  discovered,  it  should  be 
ronedied  by  suitflil^e  action  on  the  part  dL  the  oosnmission  and 
the  oommiission  should  be  authorized  to  proceed  regardless  of 
the  source  of  its  information  or  of  the  relation  to  ti»  public 
utiHty  <tf  a  possible  complainant.  The  oommissicm  safdy  can 
be  trusted  to  protect  itsdf  firom  consequences  of  tiie  abuse  dt 
the  power  possessed  by  any  citizen  to  set  the  madrinery  of  the 
commission  in  motion.  The  commission  is  not  an  agency  for 
the  righting  of  private  wrongs  tmt  <me  lot  the  protection  <^  the 
genoal  puUic  wdfare. 

ArpmerU  Agmm^.  Opening  wide  the  doors  to  complainants 
will  lead  to  waste  of  the  commission's  timie  and  enet^^  and  to 
needless  expense  and  effort  <m  the  part  of  tiie  puUic  utilities 
complained  <tf.  No  person  should  have  access  to  the  com- 
mission who  is  not  in  the  position  of  a  party  injured  or  likdy,  in 
the  nature  of  things,  to  be  injured. 

(b)  See  Section  151. 

(c)  See  Secticm  201. 


Section  78. 

SuG<»STiON.  is)  '  In  lines  four  and  five,  substitute  for  the 
phrase  "used  and  useful  for  the  convenience  of  the  public,"  the  fol- 
lowing phrase:  "used  or  useful  for  the  oonvenience  of  tiie  putdic." 
Make  a  similar  substitution  vrbere  the  words  "used  and  useful" 
occur  in  Sections  278,  279$  380,  282  and  285. 
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Argument  For.  Literally  construed,  the  term  "used  and 
useful"  would  deprive  a  company  of  the  right  to  have  con- 
sidered under  the  provisions  of  the  several  sections  surplus  ap- 
paratus and  machinery  not  at  the  moment  actually  in  use  or 
street  construction  laid  down  in  anticipation  of  future  growth, 
but  not  yet  actually  in  use  and  other  i:)roperty  similarly  situated. 

Argument  Against.  The  term  "used  and  useful"  is  a  cus- 
tomary term  employed  in  the  decisions  of  courts  and  public 
service  commission  laws.  It  has  been  construed  by  courts  and 
commissions  and  no  case  has  been  discovered  in  which  it  has 
not  received  exactly  the  meaning  attributed  to  the  suggested 
alternative  term,  "used  or  useful."  Furthermore,  the  term 
proposed  is  subject  to  the  criticism  that,  on  literal  interpreta- 
tion, it  mi^t  cause  fuD  consideration  to  be  given  to  property 
wUdi,  thooi^  still  in  use,  has  passed  its  period  at  usefulness, 
sttdi,  for  instance,  as  horse-cars  still  owned  by  an  electric  rail- 
road. 

SuGGBSTiON.  (b)  In  the  fourth  Hne  from  the  end,  strike  out 
the  i^uBse:  "  and  such  other  matters  as  may  have  a  bearing  upon  the 
subjects  under  investigation"  and  substitute  therefor  the  phrase: 
"and  such  other  naatters  as  the  conimissacm  may  deem  expedient." 

Argmmeni  For,  The  language  ci  the  section  may  prove  an 
obstade  to  the  commission  by  aff<Mding  an  oppcu'tunity  to  raise 
a  question  €£  law  as  to  what  matters  have  a  bearing  upon  the 
subjects  under  investigal3<m.  Hie  commisskMi  should  be  al- 
lowed the  fullest  pos^tde  latitude. 

Argument  Against  While  there  may  be  some  technical 
force  to  the  suggestion,  the  entire  section  seems  so  general  in 
its  terms  as  to  leave  no  doubt  as  to  the  int^t  of  the  legislature 
to  give  the  commission  the  fullest  possitde  scope  in  its  investi- 
gations. 

Sbctxon  8o. 

Suggestion,  (a)  Amend  the  section  so  as  to  provide  that 
rates  fixed  by  the  commission  shall  be  efTective  for  a  period  of  time 
not  exceeding  two  >'ears  instead  of  three  years. 

Argument  For.  The  Interstate  Commerce  Law  carries  a 
two  years'  limitation  on  rates  fixed  by  the  Interstate  Commerce 
Commission.  For  the  sake  of  uniformity  in  practice,  the  rule 
in  individual  States  should  be  the  same. 
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Argument  Against,  No  dissatisfaction  is  expressed  with  the 
application  of  the  two-year  rule  to  interstate  railroads.  In  the 
case  of  municipal  public  utilities,  it  seems  desirable  to  have  a 
lonj^er  j^eriod.  Five  years  probably  would  not  be  too  long. 
The  three-year  period  of  the  bill  is  a  mean  between  the  two 
extremes. 

Suggestion,  (b)  Strike  out  all  of  the  last  two  lines  before  the 
first  word  and  substitute  therefor  the  following;  "vmtil  a  change  is 
authorized  by  the  commission." 

Argument  For.  Rates  once  fixed  by  the  commission  should 
stand  until  chanj^es  are  authorized  by  the  commission  itself. 
When  the  conditions  chanj^^c  under  which  a  rate  is  fixed,  the 
public  utihty  may  a])ply  to  the  commission  for  authority  to 
change  the  rate,  but  once  a  rate  is  taken  in  hand  by  the  com- 
mission, it  should  be  subject  to  no  change  without  the  com- 
mission's authority. 

Argument  Against.  The  proposal  would  result  in  ri<,ndity 
of  rates  and  rate  schedules  which  Is  not  in  the  public  interest. 
No  public  service  commission  can  be  equi]>i)ed  to  su])er\-isc  such 
a  mass  of  detail  as  the  proposed  substitute  would  involve.  The 
limitation  of  the  section  is  supposed  to  re])rcsent  the  approximate 
period  during  which  conditions  will  maintain  which  the  com- 
mission found  to  exist  when  it  made  its  investigation  for  the 
determination  ol  a  rate. 

SuGGBSTtON.   (c)   See  Section  151. 

Sbction  8x. 

Suggestion.    See  Section  201. 

Section  83. 

SuGGBSTiON.  (a)  Substitute  for  the  section  a  provision  that 
no  reports,  records  and  accounts  in  the  possession  of  the  commission 
shall  be  open  to  inspectioa  by  the  public  unless  authorized  by  the 
commission. 

Argi$memi  For.  The  commissioa  diould  be  allowed  to  de- 
termine vdiat  r^xxts,  recoids  and  accounts  in  its  possesacm 
^KNild  be  open  to  poUic  inspection. 
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Argument  Against.  Reports,  records  and  accounts  in  the 
m  of  the  commission  are  of  a  public  nature  and  prima 
shmld  be  at  the  disposal  of  the  public.  There  may  be 
■ftdf  reports,  records  and  accounts  which  should 
M  WAinrbwi  d  fo«  tte^pvfeMr  gaze.  Section  212  subsequently 
requires  ftet  npottB  of  accidettts  not  be  open  to  public 
iaspertiutt  uokss  ^>eciall3r  auliiomed  by  the  oommisskni.  The 
sectkm  of  the  bB  is  ftAnhk  to  tbe  suggested  substitute  be- 
cause it  exnpbasbes  piAlicity  tdihBt  tkaa  socresy. 

Suggestion,  (b)  Strife  out  the  reception  b^inntng  in  the 
middle  of  the  third  Hne  and  add  a  new  sentence  as  fdlows:  "When- 
ever it  detenmnes  that  the  puldtc  interest  so  requires,  the  oosn- 
mission  may  order  that  any  report,  record  or  account  in  its  possession 
be  withdrawn  from  puUic  ins^iection  for  a  period  not  to  exceed 
ninety  days." 

ArgumefU  For,  If  the  withdrawal  from  public  inspection  of 
reports,  records  and  accounts  is  left  optional  with  the  com- 
mission, there  is  a  HkeHhood  that  strong  pressure  may  be  brought 
to  bear  on  the  commis^n  to  exercise  its  powar  in  particular 
cases  where  the  withdrawal  <rf  the  r^xnt,  record  or  account  is 
not  in  the  public  into^st.  Hiere  should  be  a  definite  limitation 
on  the  commission's  rig^t  to  defeat  this  publicity  effort  of  the 
bin. 

Argument  Against.  Throughout  the  bill  the  authority  con- 
ferred on  the  commission  is  broad  and  general .  Enormous  op- 
porttmities  may  be  afforded  a  commission  susceptible  to  im- 
proper influences  to  defeat  particular  provisions.  No  sufficient 
reason  appears  for  making  an  exception  to  the  general  rule  in 
tins  case. 


Article  IV. 

Suggestion.  Strike  out  all  of  the  article  and  substitute  pro- 
visions which  will  effect  substantial  publicity  of  the  essential  details 
of  stock  and  bond  issues  without  requiring  that  the  commission  give 
or  withheld  its  approval  in  any  case. 

Argument  For.  The  prior  approval  of  a  public  service  commis- 
sion as  a  condition  precedent  to  the  financing  of  jiroperties  renders 
financing  more  difficult  than  it  would  otherwise  be  and  makes 
it  impossible  in  some  cases  to  take  advantage  of  favorable 
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markets  and  imposes  an  unwise  and  unnecessary  restriction  on 
the  abiHty  of  a  public  utility  to  discharge  its  primary  duties  of 
providing  adequate  ser\'ice  at  reasonable  rates.  No  necessary 
relation  exists  between  stocks  and  bonds  outstanding  and  the 
reasonableness  of  rates.  The  primary  objective  of  the  legisla- 
ture in  enacting  such  a  law  is  the  consumer  and  not  the  in- 
vestor. After  it  has  authorized  the  issue  of  specific  securities, 
the  commission  morally,  if  not  legally,  is  estopped  to  take  any 
action  regarding  either  rates  or  ser\-ice  which  \dll  result  in  denv- 
ing  such  securities  an  opportunity  to  earn  the  interest  si)ecified 
or  the  fair  dividends  expected.  This  jmnciplc  is  likely  to  have 
application,  particularly  in  the  case  of  a  company-  established 
when  the  act  takes  ^ect  and  which  subsequently  seeks  author- 
ity to  issue  securities  of  the  same  class  in  addition  to  securities 
then  outstanding.  The  obligation  of  the  company  to  all  bond 
holders  aM  stock  hdders  <rf  the  same  dass  is  the  same  and  if 
the  commission  is  prevented  from  interfering  with  the  earnings 
ol  subsequoitly  issued  securities,  it  is  lilrewise  prevented  from 
interfering  with  previously  issued  securities.  Consequently, 
the  requirement  of  approval  or  disapproval  imposes  on  the 
commission  the  obligation  of  detemnning  for  all  time  the  ri^^ts 
of  specific  classes  of  security  holders  on  the  first  a{^pficatioa  for 
authority  to  issue  additional  securities  of  anv  dass. 

Argument  against.  It  is  futile  to  assert  that  no  relation  exists 
between  the  rates  and  service  of  a  public  utility  and  its  capi- 
tahzation.  Excessive  capitalization  necessarily  leads  to  a  diver- 
sion of  income  to  the  payment  of  interest  or  dividends  which 
might  otherwise  be  devoted  to  the  imj^rovement  of  service  or 
the  reduction  of  rates.  It  does  not  follow  necessarily  that  the 
ability  of  a  company  to  perform  its  primary  duty  of  furnishing 
adequate  and  safe  service  at  reasonable  rates  varies  inversely  with 
tke  amount  of  its  caintalizati<Mi.  Hiere  may  be  evils  attached 
to  under-<:^talization  as  fiar-readiing  as  those  attached  to 
over-<:a^talization  but  the  existence  of  the  former  does  not 
native  tile  possitnlity  of  the  latter.  Freedom  from  practical 
restraint  in  the  issuance  of  the  stodc  of  a  company  enjoying 
mcmopoly  privil^;es  invites  ^>eculation.  This  is  a  factor  which 
puUic  utility  laws  should  strive  to  diminate.  Publidty  of 
puUic  service  issues  may  be  a  palliative  but  it  is  not  a  certson 
preventive.  Outstanding  a^tal  issues  may  not  have  a  con- 
trolling influence  on  the  courts  in  determining  values  for  rate- 
making  purposes  but  actual  rate  revision  is  not  continuotts  in 
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practice,  and  if  capitali«ation  is  excessive,  management  naturally 
will  lean  to  its  protection.  Furthermore,  if  the  credit  of  these 
monopolistic  enterprises  is  to  be  maintained  on  a  basis  whidbi 
will  secure  fresh  contributions  of  capital  as  requirements  neces- 
sitate, investors  will  need  protection  from  the  possible  abuses 
of  speculation. 

SscnoN  loz. 

Suggestion.  Add  to  the  section  a  new  sentence  to  read  as 
follows:  "All  of  the  provisions  of  this  article  are  limited  in  their 
appHcation  to  special  privileges  as  herein  defined." 

ArpmetUfar.  This  section  imj^ies  a  puipose  to  r^iuin  fi^ 
regulating  stock  issues  and  bond  issues  secured  by  liens  on 
pr(^>erty  situated  outside  the  State  in  the  case  of  public  utilities 
incorporated  under  the  laws  of  another  State.   The  imi^cation, 

however,  is  not  dear  enough  to  be  made  effective  in  construing 
the  substantive  sections^  such  as  Sections  103,  104,  105  and 
others.  The  proposed  sentence  makes  clear  this  limitation  in 
its  application  to  the  raitire  article. 

ArgumaU  against.  In  case  id  doubt  as  to  the  limitation,  the 
entire  article  probaUy  would  be  oonstrt^  as  a  whde.  While 
the  proposed  addition  may  not  be  necessary,  fnobaUy  it  would 
do  no  harm. 

Section  103. 

Suggestion,  (a)  Revise  the  section  so  that  it  will  read  as 
follows: 

"Section  103.  Purpose  for  which  Securities  may  he  Issued.  Sub- 
ject to  the  provisions  of  this  act  and  of  the  order  of  the  commission 
issued  as  provided  in  this  act,  a  public  utility  may  issue  securities 
for: 

"  (a)  Money,  services,  property  or  other  valuable  oon^eration 
whidi  may  properly  be  capitalized. 

*'(b)   Discharge  or  lawful  refunding  of  its  oUigations. 

"  (c)   (Same  as  <nigmal  sub-paragraph  (b)  ). 

"Provided,  and  not  otherwise,  that  such  pubUc  utility,  in  addi- 
tion to  tl^  otiier  requirements  d  law,  shall  first  have  secured  from 
the  commission  an  order  aiitborizi]^  sudi  issue  as  provided  in  this 
act." 
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Arg9$mmi  for,  A  pubGc  utiHty  has  two  sources  €xt  income: 
ist.    The  sale  of  its  securities;  and 
2nd.    Its  earnings. 

.  There  are  many  ex])enditurcs  for  which  it  would  be  inqx)6siUe 

to  issue  securities  under  the  section  as  written,  and  whidi  it 
would  be  impracticable  to  charge  against  earnings.  Of  such 
a  nature  are  necessary  expenditures  incident  to  establishing 
a  new  cntcqjrisc.  There  are  no  earnings  against  which  to 
charge  such  expenditures.  They  cannot  properly  and  safely  be 
])rovided  for  through  the  issue  of  temporary  notes  under  the 
])ro\-isions  of  Section  113.  Capitalization  of  the  cost  of  paving 
between  the  tracks  of  a  street  railway  is  not  provided  for  in 
Section  103  under 

(a)  because  paving  is  the  property  of  the  city  and  not  of 
the  utility;  under 

(b)  because  it  is  not  the  property  of  the  utility  or  a  part  of 
its  fadUties;  nor  under  (c)  or  (d). 

An  example  <si  temporary  capitalization  subject  later  to 
amcMiization  would  be  an  expenditure  made  by  a  wat^  power 

either  before  starting  or  in  its  early  years  of  operation,  to  induce 
the  establi^bment  and  construction  of  power  using  industries 
in  its  vicinity.    If  such  expenditures  were  not  pennitted,  the 

development  of  many  of  the  larger  water  powers  of  the  country 
would  be  quite  impossible.   The  utility  cannot  pay  for  such 

expenditures  from  earnings  before  it  starts  operation  or  during 
its  early  years  when  its  business  is  imdeveloped.  It  is  im- 
practicable to  specify  by  statute  in  advance  every  possible 
legitimate  basis  for  the  issue  of  securities.  Public  service  com- 
missions should  be  given  very  broad  powers  that  they  may 
meet  actual  situations  as  they  arise  without  embanassment 
from  attempted  statutory  anticipation  of  them. 

Ari^iiwoii  a^ainsl.  In  the  first  place,  the  j^roposed  sub- 
stitute overlooks  a  lundamental  distinction  made  in  the  bill, 
namely,  the  distinction  between  consideration  and  ultimate 
purpose.  The  result  of  ignoring  the  distinction  becomes  e\'ident 
when  the  proposed  substitute  is  paraphrased  in  part:  "A 
public  utility  may  issue  securities  for  money  which  may  proijcrly 
be  c^talized."  Either  all  money  in  the  possession  of  a  public 
utility  may  be  capitalized  or  none.  The  fact  is  that  a  public 
utiHty  is  not  oiiganized  to  engage  in  the  banking  business  or  to 
deal  with  money  as  a  commodity.  The  issue  of  stocks  w  bonds 
for  the  purpose  alone  of  i»ocuring  money  would  not  be  piopo*. 
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The  monfiy  received  as  consideration  is  but  a  means  to  an  end 
and  the  propriety  of  the  end  should  determine  the  propriety 
of  the  issue.  Money  is  needed  to  meet  the  pa} rolls  of  operating 
employees  as  well  as  to  pay  the  cost  of  paving,  but  it  would  not 
be  contended  that  permanent  cai:)italization  should  be  author- 
ized to  meet  current  operating  expenses.  The  consideration 
for  ever\^  issue  of  stocks  or  bonds  must  be  either  property  or 
services.  Aloney  itself  is  property  but  the  propriety  of  issuing 
securities  in  consideration  for  specific  pieces  of  property  or 
specific  ser\^ices  depends  on  the  character  of  the  property  or  the 
nature  of  the  services  or,  to  state  the  matter  differently,  the  pro- 
priety of  the  exchange  dq)ends  on  the  ultimate  purpose  to  which 
the  property  in  question  or  the  services  in  question  are  to  be 
applied- 

In  the  second  jdace,  the  ignoring  of  the  distinction  between 
consideration  and  purpose  leads  to  an  absurd  condusion  with 
respect  to  the  jnoposed  limitation  of  the  alleged  purpose.  The 
limitation  as  fouiKl  in  sub-par^raph  (a)  of  the  proposed  sub- 
stitute, is  "wWdi  may  pioperly  be  capitalized/'  This  phrase 
dearly  qualifies  all  that  goes  before.  It  qualifies  money  as 
wdl  as  "services,  property  or  other  valuable  consideration." 
As  already  observed,  it  is  not  proper  for  a  public  utility  to  capi- 
talize money.  A  literal  interpretation  of  the  limitation  at  least 
would  nullify  the  entire  provision. 

Third.  More  fundamental  than  an\-thing  i  hat  has  preceded, 
however,  is  the  objection  that  the  proix)sed  limitation  evades 
the  \-cr>-  purpose  of  the  section  as  drafted.  The  purpose  of 
Section  103  is  to  state  definite  rules  for  the  guidance  of  the 
commission  regarding  what  may  be  capitalized  with  "pro- 
priety "  or  lawfulness.  The  pro])osed  substitute  leaves  the  entire 
question  oi)cn.  The  section  becomes  meaningless  and  might 
better  be  omitted.  The  proposed  substitute  is  no  more  than 
a  statement  of  general  law.  It  has  no  place  in  a  regulating 
statute.  Commissions  cannot  be  given  power  to  act  arlntrarily 
and  to  make  or  immake  substantive  ri^ts.  Hmm^umt  the 
bill,  definite  standards  of  conduct  are  prescribed  for  the  guidance 
of  the  commissicHi.  The  theory  of  the  bill  is  that  the  com- 
mission is  an  administrative  body  charged  with  the  respond- 
bility  of  applying  the  ^>edfic  rules  laid  down  by  the  legislature. 
The  effect  of  the  proposed  substitute  would  be  either  to  nullify 
the  l»ll  or  to  make  of  the  commission  a  mere  mintsteriaL  cffice 
for  the  recording  of  stock  and  bond  issues. 

Fourth.   The  proposed  substitute  omits  entirely  the  im- 

80 


pcntant  limitation  found  in  the  sixth  line  of  tiie  or^iinal  section, 
wiaxb  is  as  follows:  "when  necessaiy  and  reasonably  required 
for  the  following  purposes  and  no  otha^"  This  omission  tends 
fiuthffr  t/*  pmftMTwlate  thft  fiflriam  aaid  with  it,  regulation  of  stock 

and  bond  issues. 

Fifth.  The  original  section  is  carefully  considered  and  is 
broad  enough  to  include  every  proper  purpose  for  the  issue  of 
stodcs  or  bcMids.  ** Acquisition  of  property"  is  broad  enough 
to  cover  every  expense  incurred  in  the  development  of  a  ]mblic 
utihty  property  itself.  Services  devoted  to  acquiring  rights, 
such  as  rights  of  way,  franchises,  contracts,  et  cetera,  are  spent 
in  the  acquisition  of  property.  While  paving  between  rails  may 
not  remain  in  the  owncrshi]:)  of  a  street  railway  com]3any,  such 
paving  would  appear  to  be  a  part  of  the  facilities  which  the 
compan\-  furnishes,  i)articularl\'  as  such  ]javing  usually  is  done 
in  jjursuance  of  franchise  obligations.  At  any  rate,  substan- 
tially, this  language  has  been  on  the  statute  books  of  at  least 
one  State  for  several  years  and  no  instance  is  cited  in  which  it 
has  been  construed  in  accordance  with  ihe  foregoing  objection. 

Sixth.  It  has  yet  to  be  established  as  a  principle  of  public 
utility  law  that  it  is  any  part  <rf  the  function  of  a  publk  service 
corporation  to  subddize  industries  ^ose  sole  ocmnection  with 
them  is  thdr  use  <tf  the  service  fumi^ed.  If  it  is  pnsp^  for  a 
water  power  company  to  make  expenditures  to  induce  the  estab- 
li^iment  and  construction  ot  power  using  industries  in  its  vicin- 
ity, it  is  equally  proper  for  railroads  to  make  expenditures  to 
iikluce  the  esuibUshment  and  construction  of  traffic  producing 
industries  on  their  Hnes.  Such  practices  on  the  part  of  railroads 
have  received  the  ubiquitous  designation  of  rebating  and  unjust 
discrimination  in  other  fonns.  Pubhc  ser\  ice  companies  are 
incorporated  for  the  purpose  of  supplying  i^ublic  needs  and  not 
for  the  purpose  of  exercising  their  public  franchise  to  influence 
industrial  and  commercial  movements.  This  discussion,  how- 
ever, relates  solely  to  stock  and  bond  issues  and  not  to  the 
investment  of  surpluses  from  earnings. 

Suggestion,  (b)  Amend  sub-paragraph  (d)  so  as  esxpresdy  to 
permit  the  issue  <k  stocks  and  boiuis  to  rdmburse  a  company  for 
money  expended  for  any  ot  the  purposes  defined,  although  secured 
in  the  first  instance  by  an  issue  <tf  securities,  if  such  securities  have 
been  paid  off  out  <tf  income. 

Argument  For.   The  t»ll  should  authorize  the  permanent 
c^taiization  of  such  items  as  equipment  purchases  secured  in 
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the  first  instance  by  equipment  bonds  which  subsequently  are 
paid  off  out  of  income.  It  should  also  authorize  the  recapitali- 
zation of  property  secured  in  the  first  instance  by  bonds  which 
are  paid  off  out  of  income,  under  sinking  fmd  provisions. 

Argument  Against  The  propriety  is  doubtful  of  autbmz- 
ing  the  issue  of  new  securities  to  replace  bonds  retired  under  the 
provisions  of  sinking  fund  requirements.  It  would  appear  that 
upon  such  retirement  new  securities  should  be  issued  only  as 
new  requirements  arose  under  the  provisions  of  sub-paragraphs 
(a),  (b)  and  (c).  If  a  company  in  borrowing  money  agrees  to 
repay  the  same  by  regular  drafts  on  income,  the  property  pro- 
cured b_\'  the  money  so  repaid  should  be  regarded  as  fully  paid 
for  when  the  bonds  are  retired.  With  rcj^ard  to  the  retirement 
from  income  of  equipment  bonds  there  would  appear  to  be  no 
question  about  the  authority  under  sub-para<:raph  (d)  to  re- 
plenish the  treasury  for  pa\Tnents  from  income  by  the  issue  of 
stocks  or  bonds.  The  suggestions  raise  certain  collateral  ques- 
tions of  accounting  practice  upon  which  it  is  not  possible  to 
enter  here.  It  is  believed  that  the  section  as  drafted  is  broad 
enough  to  meet  every  such  contingency. 

Section  104. 

Suggestion,  (a)  In  the  second  line,  after  the  word  "utility." 
insert  the  words  "except  as  provided  in  Section  106";  and  in  the 
third  line,  after  the  word  "indebtedness,"  insert  the  words  "at  par 
or  face  value." 

Argument  For.  In  providing  that  no  pubHc  utility  shall 
issue  stocks,  bonds,  etc.,  "to  an  amount  exceeding  that  which 
may  be  necessar\-  and  reasonably  required  to  enable  such  public 
utility  to  perform  its  duty  to  the  public, "  the  section  appears  to 
require  securities  to  be  sold  at  a  premium  if  tht  y  \yiU  command 
a  premium.  It  is  unwise,  under  any  circumstances,  to  require 
any  portion  of  the  capital  of  public  utility  to  be  issued  above  par. 

Argument  Agoinst,  The  question  of  issuing  securities  at  par 
aris^  ordinarily  only  in  the  case  of  stodcs.  So  far  as  bonds  are 
concerned,  the  adjustment  of  interest  rates  ordinarily  will  suf- 
fice to  keep  prices  of  new  issues  at  car  below  par.  Respecting 

the  issue  of  stock  at  prices  above  par,  the  section  seems  not  to 
be  designed  to  accomplish  this  purpose.  The  section  is  prac- 
tically identical  with  the  similar  provision  of  the  New  York 
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Public  Service  Commission's  law.  It  does  not  appear  that  the 
New  York  provision  has  ever  been  interpreted  to  authorize  the 
Coomussicm  to  require  stock  to  be  issued  at  a  premium. 

SroGKsriGX.  (b)  In  the  fifth  line,  substitute  for  the  i)hrasc 
*'t()  perform  its  duty  to  the  public,"  the  phrase  "  to  accomplish  the 
objects  of  its  incorporation." 

Argument  Far.  The  words  "to  perform  its  duty  to  the 
public"  seem  unduly  to  restrict  the  action  of  the  utility.  The 
investor  must  have  reasonable  freedom  to  make  a  public  utility 

property  a  financial  success,  or  he  wall  invest  in  some  other  form 
of  enten:)rise.  Strictly  speaking,  it  is  not  a  i)art  o{  the  (lul>'of 
a  street  railway  to  the  ])uhlic  to  establish  and  ()i)crale  an  amuse- 
ment park,  but  the  linancial  success  of  the  railway  may  to  a  con- 
siderable extent  depend  on  the  establishment  of  such  a  park. 

Argument  Again^.  In  jurisdictions  where  statutes  govern- 
ing the  incorporation  of  public  service  companies  restrict  the 
scope  of  such  companies  to  the  performance  of  public  duties,  the 
two  phrases  are  practically  synon\Tnous.  \\''here,  however,  in- 
corporation la\\'s  are  liberal  enough  to  authorize  a  company  to 
be  organized  for  the  j^urpose  of  engaging  in  a  private  as  well  as 
a  jniblic  business,  the  distinction  between  the  two  phrases  is 
ini] K  )rtant .  C< mi] )anics  organized  to  iXTf< )nn  ] ml )lic  duties 
enjoy  jirivilcgcs  which  arc  not  accorded  to  com])anics  organized 
for  purely  i)rivatc  jjurposcs.  The  very  jx^rfonnance  of  a  public 
duty  is  a  ])rivilege  in  itself,  because  of  the  power  to  tax  which 
it  im])lics.  On  the  other  hand,  such  companies  are  suljjectcd 
to  certain  deiinite  responsibilities  which  are  not  imposed  on 
companies  organized  for  private  purposes.  The  bill  under  con- 
sideration is  an  evidence  <^  sudi  reqxmsibilities.  So  long  as 
the  distinction  ^sts  between  a  public  business  and  a  private 
business,  it  wouid  seem  desirable  tbat  they  be  performed  by 
s^>arate  and  distinct  agencies.  Otherwise,  the  credit  growing 
from  the  privile^  enjoyed  in  the  conduct  of  the  puUic  business 
might  be  employed  to  further  a  private  business,  while  the  sup- 
posedly greater  risks  of  the  private  business  mi^t  become  a 
burden  on  the  public  business.  By  combining  a  public  and  a 
private  business  in  one  organization,  the  enjox-ment  of  the 
!^>ecial  privileges  might  be  seriously  abused.  Whether  the 
amusement  park  business  is  so  closely  allied  with  the  public 
business  of  furnishing  street  railway  service  as  to  render  the 
conduct  of  such  business  a  part  of  the  pubhc  duty  of  the  street 
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railway  company,  is  a  matter  which  belongs  properly  to  the 
general  law  of  each  jurisdiction.  If,  however,  the  two  businesses 
are  not  so  closely  related,  it  must  be  evident  that  the  street  rail- 
way company  should  not  be  authorized  to  use  its  credit  to  enter 
upon  and  engage  in  the  private  competitive  amusement  park 
business.  This  bill  seems  to  place  no  restrictions  on  the  power 
of  a  public  utility  to  invest  its  surplus  in  whatsoever  manner  it 
will. 


Section  105. 

Suggestion.  Beginning  in  the  second  line  strike  out  the  words 
**or  of  services  or  property  at  the  true  money  value  thereof  as  found 
and  determined  by  the  Commission,"  and  insert  m  place  thereof 
the  words  "services,  property  or  other  consideration."  In  the  next 
to  the  last  line,  insert  the  words  "  of  value "  before  the  word  **  equal." 

Argument  For.  The  amendment  brings  this  section  into 
conformity  with  the  proposed  revision  of  Section  103 — see  pro- 
posal (a). 

If  the  value  of  the  consideration  received  f*  t  security  issues 
is  left  absolutely  and  finally  to  the  Commissi('n,  utility  secur- 
ities are  likely  to  become  quite  unattractive  tothi;  investor.  Com- 
missioners cannot  be  cx])ectcd  to  avoid  mistakes  in  judgment 
in  matters  of  value.  The  determination  of  \'alue  is  of  vital 
importance  to  the  investor  and  he  will  be  slow  to  develop  or 
extend  the  utility  if  after  he  has  paid  what  he  considers  a  fair 
price  for  service  or  property  he  may  be  prevented  from  realizii^ 
or  eamii^  a  return  on  a  part  of  his  investment,  i^ply  because 
the  commissioners  think  that  he  paid  too  high  a  price.  There 
should  dearly  be  an  appeal  to  the  court  for  review  in  case  ot 
disi^reement  in  this  impcntant  matter  oi  value. 

Argument  Against.  First,  the  suggested  amendment  sub- 
stitutes for  the  enumeration  of  the  kinds  of  consideration  the 
following  enumeration,  *' money,  ser^'ices,  property  or  other 
consideration."  Every  conceivable  consideration  will  fall  under 
the  head  either  of  property  or  services.  IVIoney  itself  is  property. 
In  the  section,  however,  the  distinction  is  made  between  mone\' 
<m  the  one  hand  and  property  and  services  on  the  other  hand. 
A  mon^  consideration  needs  no  appraisal.  It  is  only  property 
other  than  money  or  services  that  require  api^aisal.  The 
purpose  of  this  section  is  not  to  enmnerate  the  kinds  of  ocmsider- 
atiou  but  to  confer  power  on  the  Commisdon  to  value  the  con- 
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sideration  when  it  is  other  than  money.   The  suggested  amend- 
ment mistates  entirdy  this  purpose. 

Second,  the  elimination  of  the  authcMity  ccmtered  on  the 
Commission  to  value  the  considmtion  emasculates  the  section. 
The  suggested  am^khnent  is  nothing  more  than  a  re-statement 
of  the  general  law  of  practically  every  State.  It  is  the  general 
rule  that  stock  may  be  issued  at  not  less  than  par  for  value  re- 
ceived. Value,  however,  is  left  to  the  determination  of  the 
board  of  directors.  Section  105  substitutes  for  this  determina 
tion  the  findings  of  the  Commission.  This  substitution  is  a 
fmidamental  ])art  of  the  plan  of  regulation  ])roi)osed  by  the  bill. 
The  suggested  amendment  is  a  collection  of  meaningless  words 
so  far  as  the  regulation  of  stock  issues  is  concerned.  Ex])erience 
in  States  where  provisions  are.  in  effect,  practically  identical  to 
Section  105,  would  seem  to  indicate  that  investors  welcome  the 
certificate  of  the  Commission  that  new  securities  issued  represent 
real  value  added  to  the  property.  The  practical  operation  of 
the  section  is  that  the  investor  r^erred  to  above  makes  his  con- 
tracts iot  services  or  property  subject  to  the  findings  oi  Uie  Com- 
mission as  to  value.  Under  the  suggested  amendmmt  there 
is  no  occasion  for  a  court  review  for  the  simple  reason  that 
nothing  is  left  for  the  determination  <^  the  (Commission. 

(Sections  103,  105,  loU  and.  to  a  lesser  degree.  Section  104,  are  the  foundation  stones  of 
the  article  on  stocks  and  bonds.  With  these  sections  eliminated  or  emasculated,  most  of 
the  remaining  sections  of  the  article  would  have  little,  if  any.  value.  These  are  the  sections 
that  estalilish  the  standards.  Included  in  this  cateRor\'  are  Sections  107  and  loS,  Sections 
100-  1  I  '<  inclusive  clearly  are  subordinate  to  The  fundamfnt;il  sections.  Fur  iustaiui--.  Section 
log  would  have  little  force  if  it  were  not  supported  b\-  the  substitutive  ruli's  of  the  prei-edinK 
sections.  Various  pmp^jsals  have  been  made  for  the  moiiification  of  the  subordinate  sec- 
tions. As  all  of  these  propi>sals  are  predicated  on  the  modification  i>f  the  fundamental  sec- 
tions, which  amounts  virtually  to  the  substitution  of  a  plan  of  publicity  for  a  plan  of  re^:uia^jon. 
the  prnjinsed  substitutes  for  the  subordinate  sections  are  not  considered  in  detail.  The 
primar\'  ijuestion  raist-d  in  conncctii.m  with  al!  of  the  sections  may  be  resolved  to  the  issues 
concerninv;  the  relative  acJvisabilit >■  of  a  plan  of  regulation  based  alcjne  on  publicity  and  a 
plan  which  contemplates  the  substitution  of  the  judgment  of  the  administrative  commission 
for  the  judgment  of  the  board  of  directors  in  such  matters  as  the  propriety  of  the  purpose  for 
which  securities  are  proposed  to  be  issued,  the  necessity  of  issues,  the  value  ot  the  oonaidera' 
tion  received  for  issues  when  such  consideration  is  other  than  mcmey,  the  treatment  of  d^t 
discount  and  expense,  and  the  rdative  pniportiona  ot  stocks  and  bonds.  Mention  sboold  be 
made,  however,  of  one  line  of  objection  ntade  to  Sections  109-t  16.  Public  nttUties,  iHienever 
poaaiUe,  Bn«a^  Iot  the  sale  of  their  aecorfties  in  advance  of  the  ext^^  proceeds. 
Markets  (ot  utility  securities  are  by  no  means  ccHutant  quantities.  They  fluctuate  widely 
and  rapidly  and  a  paUic  utility  may  be  able  to  save  very  considerable  amounts  through  its 
abfKty  to  take  advantage  of  favorable  market  conditions.  Most  pubhc  utilities  base  their 
financing  on  budgets  of  estimated  expenditures  for  at  least  a  year  in  advance.  The  items 
in  the  budget  are  estimates  which  are  suhjectto  change  during  the  year.  Within  its  limita- 
tions, the  budget  is  the  best  information  available  on  which  to  base  financing  and.  while 
individual  items  may  change,  the  budget  as  a  whole  is  usually  quite  accurate.  Such  financing  , 
in  advance,  it  is  said,  however,  would  be  impracticable  under  the  requirements  of  Sections 
100-116.  It  would  be  impossible  in  advance  of  construction  to  furnish  to  the  commission 
the  information  which  it  would  be  necessary  for  it  to  have  to  issue  an  order  in  the  form  re- 
quired by  Section  loy.  Furthermore,  the  procedure  re(]uireil  is  unnecessarily  cunii'ersome 
and  would  be  exceedingly  burdensome  and  expensive  in  the  case  of  man\-  properties  Definite 
details  of  procedure  should  not  be  prescribed  under  the  act.  Different  methods  of  proc:^dure 
might  properly  be  adopted  in  a  small  State  like  Rhode  Island  from  those  adopted  in  a  large 
State  hke  Texas. 

These  obiections  may  be  answcreii  briefly.  Under  the  theory  (.f  the  bill,  reiiulation  means 
the  ascertainment  bv  the  commission  of  certain  definite  facts  If  these  facts  are  required 
to  be  ascertained  and  are  ascertained,  it  follows  necessarily  that  the  commission  should  be 
empowered  to  take  the  steps  necessary-  to  determine  the  facts  (Section  j  1 1  land  to  set  forth 
the  facts  in  its  order  of  approval  (Section  109)-  As  already  stated.  Sections  109-116  are 
subordinate  to  Sections  103-108  and  must  stand  or  fall  with  these  sections. 

As  to  the  Anancing  of  requirements  in  advance,  the  injections  {dace  an  unwarranted  inter- 
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pretation  on  the  act-  The  bill  is  not  inconsistent  with  budget  financing'.  This  is  demon- 
strated by  practical  experience  with  similarly  constructed  acts.  The  customary  procedure  is 
for  utilities  to  ask  for  and  obtain  authority  to  issue  securities  to  meet  the  requirements  of 
specific  budgets.  Proof  is  required  to  be  made  that  expenditures  are  made  in  accordance  with 
the  budget  requirements  (Sections  115. 116)  and  in  proving  such  proof,  commission^re  obliged 
necessarily  to  recognize  the  practical  limitations  of  the  budget  method.  Although  this  plan 
of  supervision  hai;  been  employed  in  some  States  for  a  number  of  years,  the  extended  discus- 
sion of  thL'se  sections  has  failed  to  disclose  a  single  instance  in  whi^h  it  has  interfered  with 
generally  accepted  methods  of  financing. 

Application  to  the  commission  for  authority  to  issue  securities  :ind  investigation  by  the 
commission  necessarily  consume  time  and  involve  some  outlay,  1  oth  on  the  part  of  the 
apphcant  and  of  the  commission.  This  would  appear  to  be  an  inevitable  consequence  of  any 
substantial  plan  of  supervision.  If  the  cost  of  regulation  is  found  t"  exceed  the  Kaiiis,  re^u- 
iation  cannot  exist.  It  must  be  remembered,  however,  that  the  alternative  to  regulation 
»  public  u<miilupaadop€i»tton. 


Section  io6. 

Suggestion,  (a)  This  section  should  conform  to  Section  105, 
and  if  Sectkm  105  is  amended  as  suggested  this  section  should  be 
similaily  am^ided. 

SuGGBsnoN.  (b)  Strike  out  this  section  and  substitute  for  it 
a  sectkm  {noviding  fen*  the  issue  ci  stodc  having  no  par  vahie. 

Argument  For.  The  placin^^  of  a  par  value  on  stock  certi- 
ficates is  an  anomaly.  Capital  stock  represents  the  rij^ht  to 
control  or  manage  a  eompan\'  and  a  right  to  ])articipate  in  the 
distribution  of  such  profits  as  there  may  be.  The  labeling  of 
stock  with  a  par  value  leads  to  a  misapprehension  of  the  nature 
of  the  stock.  No-par-value  stock  squares  with  the  fact  and 
eliminates  most  of  the  problems  connected  with  the  attempt  to 
regulate  stock  issues. 

Argument  Against.  The  objections  to  the  no-par-value  idea 
are  practical  rather  than  theoretical.  The  financial  world  and 
investors  are  accustomed  to  shares  having  dclinitc  par  values. 
If  corporations  could  be  re-financed  from  tlic  beginning,  it 
might  be  feasil^le  to  institute  the  no-par-valu(.'  share.  An  at- 
tempt at  this  late  day  to  compel  a  substitution  might  lead  to 
disaster.  It  would  seem  that  the  subject  is  one  for  general 
legislation  affecting  all  corporations,  private  as  well  as  public 
service,  and  that,  at  the  first,  the  no-par-value  plan  of  financing 
by  stock  issues  should  be  optional  and  not  obligatory. 

Section  107. 

Suggestion,  (a)  The  parenthetical  phrase  in  line  three  may 
be  omitted  if  Section  106  is  amended  in  accordance  with  the  fore- 
going suggestion. 
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Suggestion,  (b)  After  the  last  word  of  the  section,  add  the 
following:  "except  with  the  permission  of  the  Commission.'* 

Argument  For.  This  will  make  the  requirement  more  elastic 
and  give  the  Commission  authority  to  afford  relief  in  cxce])tional 
cases.  In  a  year  of  dull  business  it  might  be  impossible  to  main- 
tain both  the  regular  rate  of  di\'idends  and  the  plan  of  amortiza- 
tion. A  reduction  in  rate  of  dividends  might  result  in  loss  of 
credit  and  inability  to  render  adequate  service,  which  would  be 
more  harmful  to  the  public,  as  well  as  to  the  stockholders,  than 
a  delay  in  carrying  out  the  plan  of  amortization. 

Argument  Against.  The  Commission,  in  the  first  two  lines, 
alreadv  is  given  discretional  power  respecting  the  application  of 
amortization  rules.  The  suggested  amendment  would  seem 
neither  materially  to  add  to  nor  detract  from  the  section. 

^cnoM  108. 

Suggestion.   The  section  ^lould  be  dimtnated. 

Argument  For.  In  connection  with  Sections  105  and  106 
this  section  leads  to  an  impossible  conclusion  in  authorizing  the 
Commission  to  determine  the  relative  amounts  of  stocks  and 
bonds  which  shall  be  issued.  See  also  Section  109.  K  the  stodc 
of  a  company  on  the  nuuket  is  worth  less  than  par,  no  amount 
of  persuadon  on  the  part  <rf  the  Ccnmnisacm  would  avail  to 
secure  new  finanring  by  the  use  <rf  stock  issues  at  par.  Coo- 
^eration  of  these  sectiom  leads  to  the  oondusioa  that  the  best 
lesults  will  be  obtained  by  authoriaang  the  issue  of  stodcs  and 
bcmds  at  the  market  value,  rather  than  at  values  aitntrarily 
Ihnited  to  par  in  case  of  stock  and  to  not  less  than  75  per  cent. 
ot  par  in  tl^  case  ot  bonds. 

ArgumefU  Against,  The  less-than-par  value  of  outstanding 
stodc  on  the  market  would  seem  to  be  one  of  the  considaaticMis 
whidi  would  influence  a  detomination  oi  the  rdative  amount 
ot  stodcs  and  bonds  wfaidi  should  be  outstanding.  It  is  not 
reascmaUe'to  suppose  that  the  bill  attempts  to  acoomplidi  tlie 
impossible. 

Sections  103,  119,  238. 

Suggestion.  Provisions  should  be  inserted  in  the  bill  qualifying 
or  limiting  the  right  to  declare  stock  dividends  or  to  divide  among 
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stockholders  the  proceeds  from  the  sale  of  stock,  at  least  after  liberal 
dividends  have  been  distributed. 


Argument  For.  Surplus  earnings  in  excess  of  reasonable  re- 
timis  on  property  employed  in  the  public  service  should  be 
treated  as  funds  held  in  trust  for  the  benefit  of  the  service  and 
not  for  the  benefit  alone  of  stockholders.  While  the  State  has 
the  right  so  to  regulate  rates  as  to  limit  the  amount  of  surplus 
earnings,  such  regulation  necessarily  in  many  cases  is  imperfect. 
It  may  be,  and  frequently  is,  sound  public  policy  in  many  cases, 
however,  for  the  State  to  sanction  earnings  in  excess  of  require- 
ments for  reasonable  rettims  by  refraining  from  exercising  its 
rate-fixing  powers.  Such  public  policy,  however,  is  founded 
not  on  the  needs  <d  stoddiolders  but  on  the  needs  of  consumers 
and  the  public  at  lai^.  Reasooalde  surpluses  strengthen  credit 
and  enable  service  to  be  developed  along  Unes  whidi  add  to  the 
convenience  and  safety  <tf  the  public  and  which  m^t  be  deoned 
impracticaUe  if  they  required  new  finaiusng.  Such  surpluses, 
however,  being  contributed  by  ccn^umers,  should  not  subse- 
quently be  ai^nropriated  for  the  exdusive  use  of  stoddioldm. 
Consequently,  the  biH  should  |»t3hibit  the  dedaraticm  ci  stock 
divklends  where  earnings  have  been  sufficient  to  enable  fair 
returns  to  be  made  on  the  money  contributed  by  stockhdders 
and  the  distribution  of  the  proceeds  of  stock  issues  made  to  re- 
plenish the  treasury  for  capital  expenditures  made  from  income 
in  excess  of  fair  returns. 

ArgimefU  Against  Granting  the  right  oi  the  State  to  r^;tt- 
late  rates,  the  surplus  of  a  company  must  be  considered  as  be- 
longing to  the  stockhddeTs.  Any  restrictim  on  the  interest  in 
surphis  of  the  stockholders  constitutes  an  aibitrary  Hmitataon 
on  the  benefits  <d  investment  in  public  utiUty  enterprises  and 
renders  more  difficult  financing  of  such  enterprises.  The  public 
suffers  by  the  resulting  restriction  of  development.  Ftu-ther- 
more,  such  limitation  as  is  proposed  on  the  right  to  distribute 
the  corporate  surplus  among  stockholders  has  an  ex  post  facto 
effect  and  does  violence  to  fundamental  principles  of  justice. 
What  a  company  earns  belongs  to  the  stockholders.  If  the 
stockholders  see  fit  to  employ  surplus  earnings  in  the  business, 
they  ha\'c  a  right  to  do  so  but  their  temporary'  api:)ropriation  of 
surplus  profits  for  the  benefit  of  the  business  sh<»uld  not  prejudice 
their  privilege  subsequently  to  withdraw  surplus  earnings  for 
their  own  use. 
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Actions  ioi,  103,  107,  109,  no. 

SoGGBsnoN.  Incorporate  in  the  article  an  express  provision 
attthorizing  bond  issues  in  excess  of  immediate  requirements  and  the 
mortgaging  of  pn^>erty  to  secure  the  full  amount,  subject  to  ap- 
ptoval  by  die  OGcnmisaon  <tf  the  sale  of  any  part  of  sudi  bmd  issues. 

Argument  For.  A  customary  means  of  financing  public 
utility  properties  is  to  mortgage  the  properties  in  excess  of  im- 
mediate requirements  under  plans  whereby  bonds  are  sold,  only 
as  fxmds  are  actually  required.  In  the  absence  of  express 
authorization,  the  bill,  as  it  stands,  might  be  construed  to  defeat 
this  plan  of  financing  by  preventing  the  mortgaging  of  property 
in  excess  of  immediate  requirements. 

Argument  Against.  Under  the  provisions  of  statutes  iden- 
tical with  the  provisions  of  this  bill,  the  plan  of  financing  sug- 
gested has  been  applied  re]X'atedly.  No  reason  appears  whv 
such  a  plan  could  not  be  carried  out  under  this  bill.  This  plan 
of  financing  seems  in  no  wise  to  conflict  with  the  theory  of  the 
bill. 

Sbcxion  118. 

SrcGESTiON.  Add  to  the  section  at  the  end  the  following:  "and 
any  amount  or  amounts  i:)roperly  spent  incidental  to  securing  such 
franchise,  right  or  privilege.'* 

Argument  For.  Without  the  proposed  amendment,  Section 
118  ])revents  the  capitalization  of  expenditures  incidental  to 
securing  any  franchise  other  than  the  amount  actually  paid  as 
a  consideration  for  the  granting  of  such  franchise.  The  neces- 
sar\^  and  legitimate  ex])enditurcs  incurred  in  securing  franchises 
over  and  above  j^ayment  made  to  the  City  or  State  amount  fre- 
quently to  a  ver\'  material  sum  which  could  not  reasonably  be 
provided  from  the  earnings  of  the  year  in  which  the  franchise 
is  obtained.  Such  expenditures  are  similar  to  legal  expenses, 
engineering  services  and  other  general  ex])enses  in  connection 
with  creating  the  property  of  the  utility  and  seem  to  be  equally 
a  proper  subject  for  capitalization. 

Argument  Against.  Franchises,  rights  and  privileges  are 
property.  Section  103  authorizes  in  sub-paragraph  (a)  the 
issue  of  stocks  and  bonds  when  necessary  and  reasonably  re- 
quired for  the  purpose  of  the  acquisition  of  property.    The  in- 
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ddoital  expenses  rdEerred  to  may  be  capitalized  tmder  the  pro- 
viamis  of  Section  103. 

Section  119. 

Suggestion,    (a)    Strike  out  this  section  entirely. 

ArgHme$a  Far.  Und^  this  section  many  consdidations  of 
distiiicl  advantage  to  the  pubUc  would  be  prevaited.  If  the 
consdidatkni  involved  a  shrinks^  in  the  total  amount  of  secur- 
ities outstanding,  it  probably  never  would  be  made,  no  matter 
what  its  advantages  mig^t  be,  and  the  retirement  of  a  fractional 
part  of  the  outstandit^  securities  involves  practical  difficulties. 
Owners  of  the  properties  would  be  reluctant  to  submit  to  a  cap- 
ital reduction  which  would  not  be  necessary  if  a  merger  were 
not  made.  Section  132  provides  that  no  merger  or  consolidation 
shall  be  made  tmtil  an  order  shall  have  been  procured  from  the 
commission  approving  such  merger  or  consolidation.  Under 
this  section,  the  commission  has  full  control  over  the  details  of 
any  plan  for  consolidation  because  it  can  withhold  its  approval 
until  all  details  arc  satisfactory.  The  interests  of  the  public 
seem  to  be  fully  i^rotcctcd  by  Section  132.  Section  119  seems 
unnccessarv.  The  amount  of  securities  to  be  issued  in  case  of 
consolidation  should  be  left  to  the  judgment  of  the  commission, 
based  on  the  cireiunstances  of  each  individual  case. 

Argument  A  gainst.    The  attempted  exercising  by  the  com- 
mission under  Section  132  of  power  to  limit  the  amount  of  se- 
curities would  be  unconstitutional  because  of  the  absence  of  a 
specific  standard  prescribed  by  the  legislature  for  application  to 
such  cases.    The  commission  is  an  administrative  body.    It  .s 
all  verv  well  to  talk  of  leaving  matters  of  tliis  kind  to  the  judg- 
ment of  the  commission,  but  experience  has  demonstrated  that 
interested  i^artics,  who  are  not  pleased  with  the  judgment  of 
the  commission  when  it  is  exercised,  are  prone  to  seek  relief  from 
the  effects  of  such  judgment  b\-  attacking  in  the  courts  the 
constitutionahty  of  the  supposed  delegation  of  authority.  In 
■    the  absence  of  a  definite  standard  prescribed  by  the  l^jislature, 
it  is  safe  to  assume  that  the  commission  will  be  enabled  to 
exercise  no  control  whatsoever  over  the  amount  of  securities 
issued  in  case  of  consolidation  or  merger. 

Suggestion,  (b)  Strike  out  the  last  two  lines  and  substitute 
therefor  tiie  following:  "shall  not  «cceed  the  par  value  of  the  out- 
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standing  stocks  and  bonds  of  the  puldic  utBities  parties  to  sudi 
merger  or  cmsolidation." 

ArgmmeiU  For.  The  argument  in  behalf  of  this  suggested 
amendment  is  set  fortfi  in  the  dissoiting  memorandum  of 
Messrs.  Bassett,  Gray  and  Maltbie  winch  accompanies  the  bill. 

Argument  Against.  Value  should  be  recognized  in  consoli- 
dations, as  elsewhere,  as  the  basis  for  capitalization.  While  the 
value  standard  may  result  in  the  capitalization  of  surpluses  and 
unearned  increments,  it  is  not  to  be  denied  that  these  belong  to 
the  comi:)any  and  not  to  the  public.  The  alternative  ndc  which 
makes  the  outstanding  securities  of  the  consolidated  companies 
the  measure  of  seetirity  issues  on  consolidation,  results  in  per- 
petuating over-capitalization. 


Section  121. 

SuGGBSTiON.  Umit  this  section  and  Secticm  259  so  that  they 
may  not  be  construed  to  af^ly  to  tiie  impairment  of  capital  effected 
before  the  bill  becomes  law. 

Argument  For.  Such  legislation  as  is  contemplated  here 
should  be  content  to  draw  a  curtain  on  the  i)ast  and  to  deal 
with  new  situations  as  the\'  arise,  solch'  on  their  merits  regard- 
less of  early  indiscretions  or  misfortunes. 

Argument  Against.    The  relation  between  the  property  of  a 

public  utility  and  its  outstanding  securities  is  a  continuing  rela- 
tion. It  is  not  so  closely  identified  with  the  act  or  series  of  acts 
from  which  it  results  as  to  make  retroactive  legislation  designed 
to  correct  such  relation  after  it  becomes  existent.  The  legisla- 
tion deals  \v\Xh.  the  condition  that  exists  and  not  with  the  cause 
of  that  condition.  If  the  condition  is  such  as  to  impair  the 
ability  of  the  comi^any  to  perform  its  primary  duties,  the  con- 
dition should  be  corrected. 


Sbctidn  151. 

SuG<»csTiON.  Insert  after  the  word  "reasonable"  in  the  second 
line  the  woids:  "taking  into  account  the  adequacy  of  sudi  rates  and 
the  requirements,  obUgaticnis  and  necessities  <A  the  public  served 
andcrf  the  public  utility." 
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Argument  For.  The  words  "just  and  reasonable,"  without 
further  explanation,  are  incomplete  and  will  be  interpreted  in 
many  cases  in  a  manner  harmful  to  the  public  as  well  as  to  in- 
vestors. Rate  regulation  frequently  fails  to  give  proper  con- 
sideration to  adequacy  as  an  important  element  of  reasonable- 
ness. Inadequate  rates  must  result  in  inadequate  and  unsatis- 
factory service.  CoiiQ)etition  is  still  fxee  and  ttnliampmd  in 
tile  investmoit  of  naoney.  An  investor  will  not  furnish  capital 
to  a  utility  which  is  charging  inadequate  rates  when  there  are 
plenty  other  utilities  oUbet  fonns  of  investment  from  vrbidi 
he  can  obtain  an  adequate  return.  The  act  in  its  present  f onn 
hdps  to  perpetuate  a  mistaken  point  of  view  with  reference  to 
adequacy,  for  it  provides  for  adequate  service  without  any 
qualificatkm  or  limitation  with  heavy  penalties  for  failure,  and 
refuses  to  recognize  or  provide  for  adequacy  as  one  of  the  ele- 
ments in  determining  the  reasonableness  of  rates.  The  bill 
should  make  clear  that  adequacy  is  an  element  and  the  import- 
ance of  a  definite  recognition  of  adequac}'  in  the  bill  is  empha- 
sized b\'  the  fact  that  the  courts  have  recognized  the  distinction 
between  inadequate  and  confiscatory  rates. 

Argument  Against.  The  rule  of  justness  and  reasonableness 
is  the  common  law  rule.  It  includes  adequacy  and  every  other 
element  of  rate  reasonableness.  The  rule  is  as  broad  as  any 
rule  could  be.  It  is  broader  than  the  rule  proposed  for  the  reason 
that  the  specification  of  one  element  of  ju^ness  and  reasonable- 
ness, namdy,  adequacy,  may  be  construed  to  exdude  other 
dements.  In  a  number  of  jurisdictions,  commissions,  in  apply- 
ing substantially  identical  rules,  have  authorized  the  increase 
<tf  rates.  The  Interstate  Commerce  Cosnmisdcm  recoitly  has 
authorized  a  general  increase  €£  freight  rates  in  certain  localities 
under  a  substantially  similar  rule.  There  can  be  no  question 
about  the-l^;al  effect  of  the  term  "just  and  reasonable."  This 
term  is  employed  in  all  of  the  sections  of  the  bill  which  confer 
authority  oa  the  commission  to  deal  with  rates.  (See  Sections 
77,  80,  IS7,  159.  162.) 

A  positive  objection  to  the  use  of  the  language  suggested 
lies  in  the  apparent  broadening  of  the  scope  of  judicial  re- 
view which  would  result.  The  denial  of  an  adequate  rate 
by  the  commission  does  not  ordinarily  defeat  the  legality  of 
rates  fixed  by  the  commission.  With  the  rule  changed  so  as 
to  specify  adequacy  as  one  of  the  elements  of  reasonableness, 
it  is  likely  that  the  courts  would  assume  jurisdiction  of  the 
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.  •  >   detennination    what  constates  adequacy  in  a  particular  case. 
This  is  not  desirable. 

Section  157. 

SuGGBSTxoN.  Add  to  tiie  sectkm  a  new  sentence,  as  fdlows: 
"No  change  shall  be  made  in  any  rate  until  authority  thereto  ghaH 
have  been  obtained  from  the  Commission." 

Argumeni  For.  The  commission  should  be  consulted  about 
every  new  rate  that  goes  into  effect;  otherwise  its  work  will  not 
be  ^active.  The  damage  caused  by  unjust,  unieascmable  or 
discriminatory  rates  cannot  be  oomi^etdly  remedied.  Preven- 
tion is  better  than  cure.  It  is  true  that  Secticm  158  authorizes 
die  commisston  to  suspend  the  operati<m  of  new  sdiedules  for 
a  limited  period  pending  an  investigation.  This  section,  how- 
ever, is  likely  to  place  the  commission  in  a  bad  lig^t  because 
of  its  requirement  that  the  commission  take  the  initiative  in 
an  investigation.  Besides,  the  time  limitaticm  may  not  be 
adequate  in  all  cases.  Furthermore,  the  proposed  amendment 
relieves  the  public  utilities  from  all  possible  oiticism  that  nd^t 
arise  from  changes  in  rate  schedules. 

Argument  AgamsL  Few,  if  any,  of  the  oommissicHis  have 
the  dualities  to  enable  them  expeditiously  to  eicaTning  and 
pass  upon  new  rate  schedules  as  they  are  filed.  An  effective 
organization  for  this  purpose  could  be  maintained  only  at  a 

prohibitive  cost.  Because  of  the  slowness  of  the  commission 
machinery,  rate  schedules  would  tend  to  become  rigid  and  fail 
to  respond  to  changes  in  public  requirements.  Regulation 
is  not  management  and  the  ])ublic  utilities  should  not  be  re- 
lieved of  their  duty  of  fixing  rates  in  the  first  instance.  Re- 
sponsibility for  the  conduct  of  public  utility  cntcq)riscs  should 
be  left  with  the  utilities  themselves  subject  only  to  su])er\4sion 
and  the  exercise  of  mandatory  powers  in  cases  of  necessity. 

Sbctiok  162. 

SuGGBsnoN.   Strike  out  this  sectim. 

Argmmeia  For,  No  public  utility  should  be  subjected  to 
two  investigations  r^iaiding  the  same  subject  matter  of  com- 
fdaint-^lhe  first  investigation  by  a  State  commission  and  the 
secmd  by  a  Federal  commksion. 
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Argument  Against.  Under  the  estabUslied  separatkm  <rf 
State  and  Federal  jurisdiction  in  the  regulation  of  interstate 
public  utilities,  it  is  an  entirely  proper  functkm  of  a  state  Com- 
mission to  present  to  the  Federal  conamssion  matters  which 
seem  to  the  State  commission  to  require  remedying  but  which 
it  has  not  the  power  to  affect. 


Section  201. 

Suggestion.  Insert  after  the  word  "safe"  in  the  second  line, 
the  words  "in  so  far  as  the  pubUc  utility  is  reasonably  able  to  furnish 
such  service  and  facilities/' 

Argument  For.  Taken  literally,  the  section  as  now  worded 
cannot  be  enforced.  The  services  and  facilities  of  a  public 
utility  cannot  he  made  absolutely  safe  by  any  known  means 
and  cannot  permanently  be  adequate  if  rates  are  inadequate. 
The  requirement  of  adequacy  and  safety  should  be  qualified 
either  in  the  manner  suggested  or  by  the  use  of  the  word  ' '  reason- 
ably." Both  adequacy  and  safety  are  relative  terms  and  the 
Statute,  by  recognizing  them  to  be  such,  should  avoid  the  danger 
of  makii^  public  utilities  insurers  of  the  safety  of  their  plant 
and  equipment  on  the  one  hand,  and  respcmstble  for  providing 
the  h^est  standards  of  service  on  the  other  hand. 

Argument  Against.  The  rule  of  service,  adequacy  and  safety 
is  the  common  law  rule.  It  has  been  recognized  and  applied 
for  many  years  and  the  dire  results  predicted  for  this  section, 
if  enacted  into  law.  have  not  been  experienced.  If  this  section 
were  ado]3ted  in  a  State  whose  courts  have  interpreted  the  words 
"adequate"  and  "safe,"  to  require  absolute  standards  of  per- 
fection, it  might  be  well  to  qualify  the  requirement  somewhat 
in  the  manner  suggested. 


SficnoN  azo. 

Suggestion.  After  the  words  "public  utility"  in  line  six,  insert 
the  words  "with  which  it  is  not  ot  will  not  be  in  competition.'' 

Argi$m€ni  Far,   Ttis  section  if  enacted  would  constitute  a 
serious  menace  to  the  business  and  perlu^  to  the  solvoicy  of 
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CTsting  corporations.  It  would  open  the  doOT  for  the  irrespon- 
sible pnunoter  by  furnishing  fadltties  wbidi  would  otherwise 
not  be  obtainable  except  by  raising  the  c^tai  necessary  to  the 
purdiase  and  installation  thereof.  U  a  new-oamer  dioukl  offer 
to  furnish  service  in  a  resbicted  area  of  an  adsting  company's 
territor\'  at  a  price  very  much  below  that  necessarily  diaiged 
by  the  existing  public  utility,  it  is  hardly  to  be  expected  tiiat  a 
public  service  commission  would  surely  withstand  the  pressure  of 
public  opinion  in  favor  of  an  application  for  authority  on  the 
part  of  the  new-comer  to  use  the  conduits,  poles,  lines  or  other 
facilities  of  the  existing  company  in  such  area.  Such  an  inroad 
on  the  existing  comi)any's  business  would  result  in  serious  losses 
and  would  materially  diminish  the  ability  of  the  existing  utility 
to  furnish  adequate  service  at  reasonable  rates  in  its  territory 
outside  the  invaded  area.  The  pro]x>se(l  amendment  restricts 
the  operation  of  the  joint  provision  for  joint  use  of  facilities  to 
companies  which  are  not  or  will  not  be  in  competition. 

Argument  Against,  This  section  is  and  should  be  considered 
an  undivided  part  of  an  entire  bill.  One  of  the  abuses  aimed 
at  in  the  bill  is  ruthless  ompetition  such  as  that  described  in 
the  aigumait  for  the  proposed  amendment.  Sections  272-275 
are  designed  to  prevent  the  establishment  of  unnecessary  and 
wast^OQfiq>etition.  This  section  amis  at  an  abuse  which  is  all 
too  frequent  in  many  cities.  This  is  the  unnecessary  duphcation 
of  facilities  in  stre^  and  hi^^liways  iKdudi  results  not  only  in 
imsig^tHness  but  in  puhHc  discomfort  and  dai^.  Where  com- 
peting companies  are  established  in  the  same  territcnry,  it  is  not 
unreasonable  to  require  them  in  the  general  interest  to  use  the 

same  conduits  and  the  same  pdes  and  trades  in  the  puMic  streets. 
Section  210  as  it  stands  contains  a  nttmber  of  limitations 

which  should  protect  every  proper  interest.  The  fadlities  pro- 
posed to  be  used  jointly  must  be  ''along  any  street  or  highway 
whether  on,  over  or  under  such  street  or  highway."  The  joint 
use  must  not  prevent  the  owner  or  other  users  thereof  from 

performing  their  public  duties.  It  must  not  result  in  serious 
injury  to  such  owner  or  other  users.  No  substantial  detriment 
to  the  service  of  the  owner  or  other  users  shall  result.  No 
danger  to  the  public  or  to  empIo>-ees  must  occur.  Before  the 
section  can  be  applied,  all  of  these  conditions  must  be  found  by 
the  commission  to  exist.  It  is  not  reasonable  to  suppose  that 
a  provision  so  hedged  about  by  safeguards  will  be  abused. 
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Section  azx.* 


*  Note.  Objection  has  been  made  to  this  section  similar  to  that 
directed  to  Section  210.  The  chief  ahemative  that  has  been  pro- 
posed, however,  left  the  determination  of  the  joint  use  or  physical 
connection  to  the  company  owning  the  facilities  sought  to  be  used. 
This  would  seem  to  involve  no  element  of  regulation  but  simply  to 
state  what  is  coimnon  practice  among  telephone  companies — ^namely, 
that  physical  connections  be  made  when  and  as  agreements  are 
arrived  at  between  the  owners  of  tel^hone  properties  capable  d 
phyacal  connecdon.  There  would  seem  to  be  good  reascm,  subject 
to  the  saf^uards  or  liimtations  found  in  this  secti<m,  to  require 
telephone  companies  which  have  monopolies  in  particular  areas  or 
between  particular  localities  to  throw  open  these  facilities  to  ccnn- 
panies  capable  of  effecting  physical  connections.  It  should  be 
observed  that  the  commission  is  authorized  specifically  to  fix  the 
charge  which  shall  be  made  to  the  public  for  the  use  of  ccmtimious 
lines  resulting  from  {^ysical  connectum. 

Section  230. 
Suggestion.  See  Section  15. 

Sections  235-239. 

Suggestion,  (a)  Substitute  for  these  sections  the  following: 
"Ever\^  public  utility  shall  make  such  reasonable  provision  for  the 
replacement  and  renewal  of  its  property  necessary  to  enable  it  to 
maintain  the  adequacy,  efhciency  and  quality  of  its  ser\nee.  The 
commission  may  prescribe  rules,  regulations  and  forms  of  account 
regarding  such  provision  for  replacement  and  renewal  of  property 
which  public  utilities  shall  carry  into  effect.  Such  rules,  regulations 
and  forms  of  account  may  be  general  or,  at  the  discretion  of  the 
oomniissioai,  may  be  special  to  apply  to  the  conditions  of  any  public 
utiHty  or  dass  of  put^  utilities.  The  commission  may  in  its  dis- 
cretion ascertain  and  determine  and  by  order  fix  the  proper  and 
adequate  amounts  to  be  provided  for  replacement  and  renewal  on 
the  several  elates  (rf  property  of  each  public  utility  or  on  its  property 
as  a  whole.  Amounts  so  fixed  may  be  modified  from  time  to  time 
by  the  commission  on  its  own  initiative  or  after  hearing  on  apfdica- 
tion  by  the  utility  requesting  a  modification  <rf  such  amount.  The 
moneys  set  aside  by  a  pub^  utility  for  r^lacement  and  renewal  <tf 
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property  may,  with  the  ^)proval  of  the  commission,  be  invested, 
natil  required  for  this  purpose,  in  the  stocks,  bonds,  notes  or  other 
evidences  of  indebtedness  of  the  utility  or  used  for  such  other  pur- 
poses and  imder  such  rules  and  regulations  as  the  conwntssion  may 
bom.  time  to  time  prescribe." 

ArgutnetU  Par,  The  sections  in  thdb:  present  fonn  abao- 
kitdy  require  every  puiUsc  utility  to  carry  a  pioper  and  ad^^ 
depreciation  account  vdik^,  in  the  li^t  oi  recent  court  and 
commission  decisions,  dearly  means  a  d^iredation  reserve 
necessary  to  oBset  all  theoretical  depreciation  which  has  taken 
place  in  the  property.  This  has  not  been  the  practice  of  public 
utilities  in  the  past,  is  entirely  unnecessary  and  would  be  im- 
possili^e  to  carry  out  in  the  case  of  many  existii^  utilities.  Even 
where  possible,  it  would  involve  a  needless  increase  in  rates  now 
charged  or  a  postponement  of  a  decrease  in  rates.  A  public 
utility  must  make  reasonable  provision  for  the  replacement  and 
renewal  of  parts  of  its  property  whenever  this  becomes  necessary 
to  maintain  a  proper  quality  and  efficiency  of  service,  but  this 
is  an  entirely  different  matter  from  providing  a  fund  to  offset 
all  theoretical  depreciation.  Many  public  utilities  make  ade- 
quate provision  for  replacements  and  renewals;  none,  so  far  as 
we  know,  are  attempting  to  provide  a  fund  to  offset  theibretical 
depreciation. 

Argument  Against.  We  know  of  no  one  who  professes  to 
have  said  the  last  word  on  the  subject  of  depreciation.  Whether 
"depreciation"  means  so-called  theoretical  depreciation  or 
merely  provision  for  replacements  and  renewals,  the  bill  does 
not  attempt  to  say.  Substantially,  the  language  of  the  bill  has 
been  applied  with  apparent  success  over  a  period  of  years  by  a 
number  of  commissions  in  a  number  of  States.  The  sections  in 
question  are  the  joint  product  of  a  niunber  of  experts  represent- 
ing commission  and  corporation  experienibe  under  substantially 
similar  provisions  of  law.  These  sections  estaUish  d^nite  and 
^)ecific  general  standards  for  the  guidance  of  a  commission  in 
dealing  with  the  neoessarOly  ocn^^ex  and  intricate  proUem  of 
d^xredation  in  general.  The  proposed  substitutes  would  seem 
to  be  open  to  critidsm  on  the  score  that  they  do  not  contem- 
plate providing  for  ^n^>erty  which  is  worn  out,  superseded  or 
destroyed  and  never  replaced  or  renewed.  The  fundamental 
purpose  of  a  depreciation  account  seems  to  be  to  keep  a  con- 
tinuing and  accurate  balance  between  property  values  and  the 
amounts  at  whidi  they  are  entered  in  books  ol  account.  Mani- 
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festly,  it  would  be  absurd,  in  the  case  of  a  going  concern,  so  to 
apply  these  sections  as  to  accomplish  over  a  period  of  years  by 
r^ular  deductions  from  earnings  the  creation  of  a  fund  held 
intact  equalHog  the  original  cost  of  the  property. 

Sections  235-239 — Contd. 

Suggestion,   (b)   In  every  case  where  the  word  "  defwedation" 
<xxws,  insert  thereafter  the  words  "and  obsolescence." 

Argument  For,  Obsolescence  is  a  factor  in  the  depreciation 
of  property  values.  The  elements  of  obsolescence  do  not  cor- 
respond in  all  respects  with  the  elements  of  de]:)reciation.  In 
some  of  the  public  utiHty  businesses  obsolescence  is  a  more  im- 
portant cost  factor  than  depreciation.  This  is  particularly  true 
of  the  telephone  business  in  which  such  articles  of  equipment  as 
switch  boards  have  repeatedly  been  discarded  long  bef<n«  they 
reached  the  end  of  their  useful  lives  because  of  improvements 
in  the  art. 

Argument  Against.  The  tenor  of  commission  and  court  de- 
cisions leaves  little  doubt  that  the  term  depreciation  is  used 
ordinarily  in  such  cases  gencrically  to  denote  loss  in  value  whether 
due  to  wear  and  tear,  natural  causes,  improvcm<^nts  in  the  art. 
or  what  not.  Under  these  circiunstances  it  is  difficult  to  perceive 
what  useful  purj^ose  will  be  serv^ed  by  attempting  to  differen- 
tiate between  depreciation  and  obsolescence  in  this  bill. 

Suggestion,  (c)  Add  the  followinj^  provision  to  Section  237: 
"No  order  shall  be  entered  by  the  commission  tmder  the  provisions 
of  this  section  until  a  pubhc  hearing  shall  have  been  held,  of  whidi 
the  public  utihtics  concerned  shall  have  been  given  notice." 

Argument  For.  The  determination  of  depreciation  rates  may 
have  a  vital  effect  on  the  public  utihties  to  which  the  rates  are 
made  to  apply.  The  chief  danger  is  that  rates  will  be  fixed 
at  so  high  a  point  that  companies  may  be  obliged  to  discontinue 
or  change  materially  policies  on  which  depend  the  maintenance 
of  their  credit.  Companies  should  be  afforded  an  opportunity 
at  least  to  be  heard  in  opposition  to  any  such  proposed  order 
involving  a  radical  change  in  their  financial  arrangements. 

ArgumefU  Against.  Experience  has  not  justified  the  implied 
criticism  of  the-  practical  operation  <tf  commiffikm  loss.  The 
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very  nature  of  depreciation  negatives  the  supposition  that 
commissions  will  attempt  to  prescribe  uniform  rates  of  depre- 
ciation for  all  utilities  of  the  same  or  different  kinds.  Faihire 
to  recognize  the  need  of  protecting  the  integrity  of  capital 
accounts  leads  inevitably  in  the  long  run  to  financial  ruin.  This 
is  directly  opposed  to  the  best  int^ests  of  the  public  or 
of  bona  fide  investors.  In  con^ering  rates  of  d^mdation  on 
the  properties  of  any  cosnpai^,  the  ooomusskm  would  be  obUeed 
to  kxdc  to  the  company  fcH*  the  necessary  infonnation.  Utilities 
necessarily  would  be  advised  in  this  way  that  the  cGosmission 
was  ooasidering  the  subject.  Maintaining  the  integrity  of 
dental  accounts  is  a  matter  of  so  great  importance  that  no  un- 
necessary restraints  ^oold  be  fdAoed  on  Ite  action  of  the  com- 
missioii. 

Sbctions  a72-374- 
S0GGBSTIOK.   Substitute  the  following  sections  for  those  <rf  tiie 
same  numbers  in  the  bill: 

272.  Certificate  Before  Furnishing  Service.  No  public  utility 
shall,  after  this  act  goes  into  effect,  furnish  service  in  this  State  €X 
begin  the  construction  of  any  plant  or  facility  therrfor  in  the  public 
streets  until  it  shall  have  obtained  a  certificate  from  the  oxnmission 
that  public  convenience  and  necessity  require  the  fum^ting  <rf  such 
service  or  the  construction  <rf  such  plant  or  facility;  but  the  require- 
ments of  this  sectkm  shall  not  apply  to  any  puUic  utility  wbish  is 
furnishing  service  or  idiidi  has  any  plant  facility  for  the  funiis^^ 
of  service  undter  construction  at  the  time  this  act  goes  into  effect 

273.  Certificate  for  Service.  No  pubHc  utility  shall,  after  this  act 
goes  into  effect,  furnish  any  service  of  a  different  kind  or  class  than 
that  previously  furnished  by  it,  or  furnish  any  service  in  a  place  ac 
territory  other  than  that  in  which  it  shall  prc\'iously  have  operate, 
or  exercise  any  right  or  privilege  under  any  franchise  or  permit 
theretofore  granted  but  not  theretofore  actually  exercised  or  tiie 
exercise  of  which  has  been  suspended  for  more  than  one  year,  until 
it  shall  have  obtained  a  certificate  from  the  commission  that  public 
convenience  and  necessity  reqiiire  the  fumi^ng  of  suA  service; 
but  the  provisions  <rf  this  section  shall  not  prevent  any  public  utility 
from  funridiing  service  from  any  plant  or  facility  irti^ 

structed  at  tiie  time  this  act  goes  into  effect 

274.    Certificate  of  Convenience  and  Necessity.    Whenever  after 
hearing  the  commission  determines  that  any  new  construction  or 
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the  furnishing  of  any  new  service  by  a  public  utility  as  provided  in 
the  two  preceding  sections  will  promote  the  public  convenience  and 
necessity  it  shall  ha\'c  the  power  to  issue  a  certificate  to  that  effect, 
and  in  such  certificate  may  define  the  kind  or  class  of  ser\4ce  and 
the  area  in  which  it  may  be  supplied,  and  may  limit  and  define  the 
territory  in  which  such  construction  may  be  made. 

Argument  For.  The  original  Section  272  operates  as  a  pro- 
hibition against  all  new  work  or  extensions  by  existing  companies. 
It  should  be  made  to  apply  only  to  new  pubHc  utilities.  Sec- 
tions 272  and  273  are  amended  to  except  from  their  operation 
utilities  which  have  begun  construction  but  are  not  furnishing 
ser\nce  when  the  act  goes  into  effect.  The  amendment  to  Sec- 
tion 274  brings  this  section  in  conformity  to  Sections  272  and 
273  as  amended. 

Argument  Against.  Literally  construed,  Section  272  prob- 
ably is  susceptible  of  the  interpretation  placed  upon  it  by  the 
objection.  The  accompanying  sections,  however,  indicate  the 
fallacy  of  such  an  interpretation.  Legislation  is  to  be  construed 
in  the  light  of  the  purpose  sought  to  be  effected,  and  when  the 
purpose  is  clear,  as  here,  it  may  safely  be  assumed  that  com- 
missions and  courts  will  find  a  reasonable  meaning.  The  pro- 
posed substitute  for  Section  272  is  open  to  the  objection  that  it 
applies  only  to  public  utilities  which  come  into  existence  after 
the  act  takes  effect.  The  revised  Section  273  as  proposed  does 
not  operate  effectively  to  restrict  the  operations  of  public  util- 
ities existing  at  the  time  the  law  is  enacted  because  of  the  in- 
d^niteness  of  the  expression  "in  a  place  or  territory  other  than 
that  in  which  it  shall  previously  have  operated."  This  expres- 
sion, used  in  an  abbreviated  form  in  the  revised  Section  273,  is 
given  a  definite  meaning  by  the  rdationship  establisted  be- 
tween the  i^aoe  aad  tenritcMy  and  tiie  frazkchise  or  permit. 
The  or^^inal  sedicms  {dace  an  emphatic  embax^o  cm  "new" 
services  and  "new"  omstnictton,  in  the  case  of  aU  companies 
(Section  272)  and  on  the  use  of  unexerdaed  franchises  (Section 
273).  The  proposed  substitutes  are  open  to  the  f urth^  dt>jec- 
tion  that  they  become  operative  only  at  the  time  the  act  goes 
into  effect,  while  the  original  sections  operate  from  the  day  the 
law  is  enacted.  When,  as  is  frequently  the  case,  a  consider- 
able period  intervenes  between  the  enactment  of  the  law  and 
its  effective  date,  some  opportunity  for  evasion  may  be  afforded 
by  holding  such  provisions  as  these  in  abeyance. 

100 


Sections  277-289. 


SoGGESTioN.    Strike  out  these  sections. 

Argument  For.  It  is  outside  the  ])rovince  of  a  bill  for  the 
regulation  of  public  utilities  to  deal  with  the  manner  of  <;ranting, 
regulating  and  extinguishing  franchise  rights.  This  subject 
should  be  dealt  with,  if  at  all,  in  a  separate  bill.  Its  treatment 
here  fails  to  do  justice  to  the  larger  relations  between  the  muni- 
cipality and  the  State.  These  objections  are  discussed  at  greater 
length  in  the  dissenting  memorandum  attached  to  the  bill  of 
Messrs.  Bassett,  Gray  and  Maltbie. 

Argument  Against.  Franchise  relations  have  been  a  prime 
source  of  annoyance  to  pubHc  utilities  and  to  the  public.  They 
have  resulted  at  times  in  less  satisfactory  ser\4ce  and  higher 
rates  than  would  be  possible  with  rational  adjustments  of  the 
franchise  subject.  This  bill  recognizes  the  public  nature  of  the 
duties  of  these  companies  and  the  inherent  right  of  the  public 
to  regulate  their  conduct.  The  same  measure  should  recognize 
and  put  an  end  to  the  franchise  problem.  The  indeterminate 
franchise  is  the  best  arrangemmt  that  has  been  devised.  It 
secures  to  a  company  unintemqyted  enjoyment  of  the  right  to 
operate  during  good  behavicn',  while  reserving  the  r^t  of  the 
pubHc  to  determine  the  franduse  at  will  by  puidiasing  the 
paroperty  employed.  No  fdaa  of  r^;ulation  is  complete  wfaidi 
does  ncrt  oooten^date  removing  tiie  evik  <rfd^ 

Sbctiok  277. 

Suggestion.  In  line  six,  after  the  word  "provide,"  insert  the 
word  "spedfically."  In  line  seven,  after  the  word  "municipality," 
insert  the  words  "at  some  definite  date." 

Argument  For.  The  purpose  of  the  proposed  amendment  is 
to  clarify  the  meaning  of  the  section. 

Argument  Against.  The  suggested  amendment  seems  to 
conform  to  the  purpose  of  the  section  and  is  not  objectionable. 

Section  278. 

Suggestion,  (b)  Strike  out  the  last  sentence  which  reads  as 
follows:  "A  franchise  so  obtained,  however,  shall  be  subject  to 
alteration,  amendment  or  repeal  by  act     the  legislature." 
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Argument  For.  This  sentence  seems  to  defeat  the  whole 
purpose  and  intent  of  the  indeterminate  franchise  provisions, 
which  are  to  procure  wherever  possible  the  consent  of  the  utiHty 
to  the  purchase  of  its  property  at  any  time  by  the  municipaHty 
in  consideration  of  receiving  an  indeterminate  franchise  in  place 
of  a  term  franchise.  A  public  utility  could  not  afford  to  give 
up  a  term  franchise  for  a  franchise  subject  to  alteration,  amend- 
ment or  repeal  at  any  time  by  act  of  the  legislature.  It  is  well 
known  that  the  constitutions  and  laws  of  some  States  reserve 
the  power  of  alteration,  amendment  or  repeal  of  all  charters. 
In  other  States,  it  seems  to  be  estabUshed  that  this  power 
is  somewhat  qualified  90  that  the  action  can  not  be  entirdy 
arbitrary.  It  appears  further  that  the  power  ci  repeal  coa- 
talned  in  existing  laws,  while  it  may  be  used  to  tominate  the 
diarter  or  franchise  to  be  a  corporation,  cannot  arbitrarily  be 
used  to  tenninate  tite  rights  in  the  street,  or  the  franchise  to 
operate,  without  paxyviding  in  some  form  or  other  for  recompense 
to  the  utility  for  the  damages  whidi  it  suffers  throng  some 
action.  It  seems  e\adent  that  the  courts  would  hold  that  a 
utility  accepting  an  indeterminate  franchise  under  this  section 
had  expressly  assented  to  the  withdrawal  of  all  its  rights  and 
that  it  would  have  no  recourse  from  the  action  of  the  legislature 
amending  or  repealing  the  franchise  no  matter  how  arbitrary 
or  unreasonable  such  action  might  be.  The  provision  is  not 
only  impracticable  but  it  contradicts  and  is  inconsistent  with  the 
fimdamental  principle  of  an  indeterminate  franchise. 

Argument  Against.  It  is  self-evident  that  a  franchise  is 
worthless  for  the  promotion  of  the  public  welfare  which  does 
not  extend  full  protection  to  the  bona  fide  investments  made 
thereunder.  It  may  be  admitted  frankly  that  the  courts  have 
not  arrived  at  a  tmiform  interpretation  of  the  reserve  clauses  in 
the  constitutions  and  statutes  of  the  several  States.  It  may 
also  be  admitted  with  the  same  d^iree  <d  frankness,  that  public 
policy  no  longer  sanctions  the  granting  oi  rights  in  streets  and 
puUic  pilaces  on  a  basis  lediich  assumes  to  prejudge  ccmditicnis 
which  may  arise  in  the  future.  Violation  <d  the  first  assumption, 
naturally,  will  put  a  stop  to  investment.  Violation  <rf  the 
second  assumption  is  likely  to  produce  in  years  to  come  a  con- 
dition under  which  the  State  will  be  obliged  to  resort  to  indirect 
methods  to  accomplish  that  which  it  has  surrendered  its  rights 
to  accomplish  directly.  The  most  that  can  be  said  for  the  pro- 
vision o£  this  section  to  which  objection  is  made,  is  that  the 
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State  should  reserve  to  itself  in  the  granting  of  indeterminate 
franchise  rights  the  fullest  measure  of  freedom  in  dealing  with 
future  conditions  as  they  arise  consistent  with  the  inviolability 
of  bona  fide  investment  induced  by  such  indeterminate  fran- 
chises. In  its  appHcation  to  particular  jurisdictions  this  pro- 
vision should  be  scrutinized  carefully  with  respect  to  its  effect 
on  property  rights  under  the  local  interpretation  of  reserved 
powers. 

Suggestion,  (c)  Add  to  the  section,  the  following:  "A 
franchise  so  obtained  shall  be  not  Hmited  in  time  but  diaU  oontimte 
in  f oice  until  sudi  time  as  the  municipality  AaH  exercise  its  ri^t  to 
acquire,  as  provided  in  this  act,  or  wadSl  it  AaH  be  otherwise  ter- 
minated according  to  law." 

Argument  For.  It  seems  to  have  been  the  intention  of  the 
framers  of  the  bill  that  Section  277  in  defining  the  dtwation  of 
future  grants  should  apply  to  indeterminate  franchises  sub- 
stituted for  term  grants  imder  the  provisions  of  Section  278. 
Section  277,  however,  is  limited  to  grants  made  by  municq>al- 
ities  and  seems  not  to  be  s^»pBcaUe  to  the  indeterminate  fran- 
chise arising  from  the  operation  of  Section  378.  It  becomes 
necessary,  therefore,  to  state  sped^caSfy,  in  connection  witii 
Section  278,  tiie  nature  of  the  franduse  substituted  for  the  term 
franchise  idth  respect  to  its  duration.  This  is  the  purpose  of 
the  imposed  amendment  vrfaiA  foUowa  the  sintilar  provisioa 
of  Section  277. 

Argument  Against.  The.  suggestion  seems  to  be  well  made 
and  to  require  incorporation  in  tiie  bill. 

Section  219- 

Suggestion.  Strike  out  the  words  "for  the  just  compensation 
and  under  the  terms  and  conditions  of  purchase  and  sale  determined 
by  the  commission"  and  insert  in  place  thereof  the  words,  ''for  the 
just  compensation  and  the  damages,  if  any,  and  under  the  terms  and 
conditions  of  purchase  and  sale  determined  in  the  maimrar  heresn- 
after  provided." 

Argument  For.  The  section  appears  to  be  in  conflict  with 
Section  286.  By  requiring  a  public  utility  to  agree  to  the  tak- 
ing of  its  proi^erty  for  just  compensation  and  under  terms  and 
conditions  "determined  by  the  commission,"  Section  286  pro- 
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vides  for  an  appeal  from  the  determinatioii  <rf  the  commission. 
With  regard  to  the  proposed  insertion  of  the  words  "and  the 
damages,  if  any,"  see  the  suxnmaiy  of  arsuments  in  favor  of 
amendments  proposed  to  Section  285. 

Argument  Against.  Sections  286-289  do  not  authorize  the 
court  on  appeal  from  a  determination  of  the  cotnmission  to  fix 
either  the  compensation  or  the  terms  and  conditions  of  purchase 
and  sale.  The  transaction  is  consummated,  if  at  all,  on  the 
basis  of  the  just  compensation  and  terms  and  conditions  deter- 
mined by  the  commission.  Consequently,  there  seems  to  be  no 
inconsistency  between  this  section  and  Section  286. 


Section  280. 

Suggestion,  (a)  Amend  pars^;raph  (e)  by  inserting  after  the 
word  "service"  at  tiie  end  (rf  Hue  two  the  words  "or  fcfc  munictpal 
purposes  only." 

Argument  For.  A  municipal  plant  for  street  lighting  or 
other  municipal  uses  only,  will  restdt  in  most  cases  in  needless 
duplication  without  financial  or  other  gain  to  the  city.  The 
pubUc  are  entitled  to  protection  in  this  matter  as  in  others. 

Argument  Against.  There  may  be  a  measure  of  doubt  as 
to  whether  the  non-duplication  provisions  apply  to  a  plant 
constructed  by  a  city  to  perform  strictly  municipal  services, 
such  as  the  Hghting  of  streets  and  public  places  and  the  fur- 
nishing of  power  for  municipal  departments.  In  Wisconsin, 
whose  legislation  on  this  subject  was  a  model  t(y  a  large  degree 
for  the  provision  in  question,  the  interpretation  seems  to  be  that 
municipalities  may  not  construct  faciHties  for  purely  municipal 
purposes  without  obtaining  authority  from  the  commission. 

Suggestion,  (b)  Amend  paragraph  (e)  of  this  section  by  add- 
ing at  the  end  of  the  section  the  following:  "And  no  municipality 
shall  hereafter  enter  upon  the  original  CMistruction  of  any  nounicipal 
plant  for  use  in  supplying  public  utiKty  service  to  otiiers,  witiioat 
first  taking  by  condemnation,  purchasing  by  agreement  or  offering 
to  purchase  under  the  terms  (rf  this  act  the  plant  and  property  of 
such  public  utiHty  eng^ed  in  such  servke." 

Argument  For.    The  bill  at  present  requires  a  public  utility 
to  sell  its  property  to  the  city  whenever  the  city  desires  to  buy, 
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but  it  allows  the  dty  after  obtaining  a  certificate  <^  convenience 
and  necessity  to  alter  into  oompetitim  with  the  privately  owned 
utifity.  This  is  not  just  nor  equttaUe.  Coa^)etition  between 
a  municipal  and  a  private  {dant  can  never  be  fair  and  even. 
Burdens  are  imposed  on  the  private  utility  wfafaA  ai^  not  ^iplied 
to  the  municipal  plant.  Taxes  paid  by  the  {mvate  plant  may 
be  used  to  build  up  and  strengthen  the  municqial  plant.  In 
this  way  the  pri\^ate  plant  may  be  forced  to  contribute  to  its 
own  destruction.  This  is  unfair  and  destructive  competition 
which  public  sentiment  ordinarily  condemns.  The  federal  gov- 
ernment has  given  much  consideration  to  laws  for  the  punish- 
ment of  unfair  and  destructive  competition.  The  establish- 
ment of  a  municipal  plant,  without  offering  to  purchase  at  a 
fair  price  the  property  of  a  public  utility  rendering  similar  ser- 
vice would  seem  to  be  an  act  of  the  same  general  character  as 
those  which  are  so  generally  condemned.  A  city  may  be  sub- 
ject to  even  greater  condemnation  because  the  community  has 
encouraged  investment  in  the  private  utility,  and  perhaps  has 
hem  served  and  benefited  by  it  for  many  years.  Altogether 
apart  from  the  question  of  jttetice  and  equity,  however,  muni- 
cipal competition  is  uneccmomical  and  wasteful.  The  burden 
must  tiltimatdy  fall  on  the  ocmsumer.  If  the  investor  is  re- 
quired to  take  the  tisk  of  this  menace  he  will  require  a  higher 
rate  of  pay  fin:  his  capital.  Massachusetts  for  many  years  has 
teamed  munic^afities  to  puidiase  the  property  o£  private 
utilities  before  estaMidting  nmnic^)al  plants.  The  requirement 
of  the  city  to  obtain  a  certificate  of  poUic  oonvmence  and 
necessity  is  not  strong  enough  to  ensure  puiduise  of  the  private 
plant  and  prevent  the  possibility  of  competition.  If  it  were 
there  could  be  no  objection  to  providing  specifically  in  the  bill 
for  the  purchase  of  the  fnivate  utility  before  ibe  tywtyticjpnj  plant 
is  started. 

Argument  Against.  The  objection  strikes  at  the  heart  of  a 
community's  right  to  provide  for  its  citizens  ser\nces  which  are 
essentially  ]:)ublic  in  character.  Competition  admittedly  is  tin- 
economical  and  wasteful.  This  conclusion  necessarily  is  founded, 
however,  on  the  premise  that  the  existing  agency  is  discharging 
its  duties  in  a  faultless  manner.  Justice  implies  correlative 
rights  and  obligations.  To  say  that  municipal  competition  can 
never  be  justified  under  an\-  circumstances  is  to  attach  too  great 
importance  to  the  public  spirit  of  private  agencies.  Such  a  vir- 
tual guarantee  of  immimity  from  competition  might  defeat  the 


very  purpose  of  the  bill  by  engendering  carelessness  and  indifier- 
enoe  ix)  the  just  demands  <rf  the  public.  Potential  competition 
may  be  worth  its  cost  in  procuring  adherence  to  the  spirit  as 
well  as  the  letter  of  the  law.  This  section  sets  up  a  substantial 
preventive  of  municipal  competition  in  its  requirement  that  a 
certificate  of  public  convenience  and  necessity  be  issued  from 
the  commission  before  a  municipality  begins  the  orij^inal  con- 
struction of  a  public  utility  plant  or  facility.  In  the  light  of 
experience  this  protection  seems  reasonable.  The  proposed 
amendment  might  result  in  anything  but  equitable  results  under 
some  circumstances.  A  property  which  has  been  allowed  to 
deteriorate  excessively  may  have  little  or  no  value  to  a  muni- 
cipality which  is  proposing  to  instal  a  modem  and  highly  effi- 
cient utility.  Where  is  the  justice  <rf  requiring  a  municipality 
to  predicate  sudi  a  useful  pvibBc  iminovement  on  the  purchase 
of  a  usdess  pfoperty  which  owes  its  present  condition  to  the 
greediness  and  selfishness  of  its  owners? 


Sbction  38z. 

Suggestion.  Strikeout  the  first  sentence  and  substitute  therefor 
the  foilowing:  *'Any  municipality  may  determine  to  acquire  the 
property  of  a  public  utihty  as  authorized  under  the  provisions  of  this 
act  by  a  vote  of  the  municipal  council,  taken  after  a  pubHc  hearing 
of  which  at  least  thirty  days'  notice  has  been  gi\'en,  and  ratified  and 
confirmed  by  a  majority  of  the  electors  voting  thereon,  at  any  general, 
municipal  or  special  election,  held  not  less  than  foiir  months  after 
the  passage  of  the  vote  of  the  municipal  cotmcil.'* 

Argumetti  For,  Time  should  be  jnovided  for  car^  inquiry 
ax^  ooni^leration  b^ore  a  final  vote  is  taken  committing  a  city 

to  municipal  ownership.  The  suggested  amendment  places  no 
obstacle  in  the  way  of  mimicipal  ownership,  be}^ond  providing 
time  for  careful  discussion  and  presentation  of  facts  before  final 
action  is  taken. 

Argument  Against,  The  polides  of  tiie  several  states  t^^ard- 
ing  HhG  submissicm  to  the  voters  of  legislative  proposals  of  one 
kind  and  another  differ  radically*  The  section  is  phrased  so 
that  it  may  conform  to  whatever  ta&y  be  the  established  policy 
or  to  whatever  legislation  may  be  enacted  independently  of  this 
bill  to  provide  for  such  contii^endes.  Legislation  fixing  the 
manner  in  which  municipalities  may  arrive  at  a  determination 
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to  embark  on  municqxil  ownership  deserves  carefid  and  thought- 
ful consideration,  but  no  reason  presents  itself  for  s^;regating 
tiiis  question  from  othm  involving  exactly  similar  princ^des. 


Section  285. 

Suggestion.  In  the  fifth  line,  after  the  word  ''received"  insert 
the  following  words:  "Therefor  and  the  damages,  if  any,  caused  by 
the  severance  of  the  property  of  the  utility  purchased  or  to  be  pur- 
chased by  the  municipality,  from  any  property  of  the  utility  pur- 
chased or  to  be  purchased  by  the  municipality." 

In  line  seven  after  the  word  "compensation"  insert  the  words 
"and  damages,  if  any";  in  the  same  line  after  tiie  word  "taking" 
insert  the  wtnds  "and  severance."  In  line  twenty-fiox  after  the  word 
"{mblk"  msert  the  words  "and  the  damages,  if  any^  caused  by  the 
severance  aforesaid." 

Argument  For.  The  section  as  it  stands  provides  that  a 
municipality  shall  pay  just  compensation  for  the  property  of  a 
public  utiHty  taken.  Under  Section  283  a  municipality  may 
or  may  not  purchase  the  whole  or  any  part  of  the  facilities  of  a 
company  which  lies  outside  the  limits  of  the  purchasing  munici- 
pality; and  the  act  does  not  provide  for  the  payment  of  any 
damages  to  the  company  by  reason  of  the  severance  of  the  out- 
lying property  from  inlying  property  purchased.  If  a  company 
has  outl^nng  property  whidi  is  severed  from  the  rest  at  its  i>rop- 
erty,  particularly  from  the  source  d  supply  of  the  commodity 
fumi^ied  by  the  comp&ayf  very  serious  damages  might  result 
from  such  severance.  £M^ributing  i^ts  in  adjcnning  towns 
would  be  of  no  value  whatever  eaccept  as  junk  unless  they  were 
connected  with  some  other  source  of  supply.  Similarly,  the 
value  of  an  outiyii^  source  of  supply  might  be  destroyed  entirely 
if  the  city  were  to  purchase  alone  the  inlying  distributimL  system. 

Argument  Against.  The  questicm  raised  by  the  objection 
deserves  serious  consideration  in  each  jurisdiction.  Its  detar- 
minatkm  depends  largely  on  the  local  law  of  the  jurisdkstion. 
The  term  "just  compensaticm"  has  been  used  in  tins  conneo- 
txm  with  s^^parent  success  for  a  number  of  years  in  at  least  one 
jurisdiction.  Hie  consequences  ot  sevaring  parts  of  an  entire 
property  from  the  whole  are  so  apparent  as  to  require  no  elabor- 
ation. On  the  other  hand,  the  rule  of  compensatimi  should  not 
be  so  broad  as  to  violate  the  equities  <d  particular  cases  as  tliey 
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arise,  and  to  require  arbitrariiy  the  appraisal  and  payment  of 
damages  which  are  the  remote  and  not  1^  immediate  a»ise- 
quences  of  the  act  of  puzchase. 


Suggestion.    Eliminate  these  sections  from  the  act  entii^ly. 

Afiumeni  Par,   Thesm  sections  are  retroactive  in  effect.  In 
some  cases  they  might  prove  not  only  embarrassmg  but  possibly 
disastrous  to  the  pubHc  utiHty  complained  erf.    H  the  one  com- 
plainant  succeeded  in  maintaining  his  right  to  reparation;  any 
and  all  other  customers  might  avail  themsdves  of  tiie  decision 
and  compel  restitution  of  a  portion  of  the  amounts  paid  by  them 
with  interest  from  dates  of  payment.    The  public  utality  thus 
would  never  know  whether  its  statement  of  earnings  was  correct 
until  after  a  lapse  of  at  least  two  years.    It  may  have  distri- 
buted its  earnings  in  the  form  of  dividends  or  have  spent  them 
in  improvements  on  its  property,  and  yet  find  that  they  were 
not  properly  applicable  to  either  of  those  puq^oses;  and  that 
such  pa}Tnents  involved  the  necessity  of  making  no  further  dis- 
tributions of  this  character  until  its  indebtedness  upon  all  claims 
for  reparation  have  been  satisfied.  This  condition  of  things  would 
be  perpetual.    A  few  cases  of  this  kind  would  shake  the  credit 
of  pul^  utilities.    Rates  made  public  and  placed  on  file  with 
the  commission  should  be  assumed  to  be  fair  until  they  have 
been  adjud^  oUierwise.   Moreover,  if  it  is  fair  to  give  the 
customer  a  right  to  collect  over-payments  made  by  him  in  the 
in  case  the  rate  paid  is  subsequently  adjudged  to  be  exces- 
^e,  it  would  be  equally  fair  to  give  the  utility  the  right  to  col- 
lect an  additic»ial  amount  from  the  customer  if  the  charge  for 
the  past  services,  ei^iedally  on  rates  established  by  the  oom^ 
mission,  is  subsequently  adjured  to  have  been  inadequate. 
But  this  is  not  st^;gested. 

AfgumetU  Against.  The  courts  have  ample  authority  to 
relieve  puMic  utilities  frcm  the  burden  of  unreasonable  rates 
fixed  by  commissions  pending  a  determination  of  their  reason- 
ableness. Where  rates  fixed  by  utilities  themselves  subse- 
quently are  found  to  have  been  less  than  reasonable,  lie  utilities 
have  no  just  cau$e  to  complain. 

These  sections  do  not  create  a  right  accruing  to  customers 
to  r^>aration  for  excess  amounts  paid  in  the  past.   The  ri^t 
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now  exists  and  always  has  existed.  Furthermore,  the  right  in 
the  absence  of  legislation  of  this  character  may  be  asserted, 
ordinarily,  any  time  within  a  period  of  six  years  following  the 
pajrment.  Every  business  transaction  is  likely  to  give  rights  to 
a  cause  of  action  which  may  be  asserted  by  one  party  to  the 
prejudice  of  another  within  the  period  of  the  statute  of  limita- 
tions, and  accordingly  no  statement  of  corporate  liability 
ever  is  entirely  accurate.  Far  from  being  retroactive  in  the 
sense  that  new  rights  are  created  ])ertaining  to  past  transactions, 
the  sections  in  question  cut  off  immediately  in  many  cases 
inchoate  rights.  Like  the  remainder  of  the  bill  these  sections 
simply  provide  a  new  remedy  for  the  assertion  of  existing  rights. 

Section  338. 

Suggestion.  Strike  out  the  section  as  contained  in  the 
bill  and  insert  the  following  in  place  thereof :  ' '  Any  person  in  interest 
being  dissatisfied  with  any  order  or  decision  of  the  commission  may 
commence  an  action  in  the  court  of  record  of  general  jurisdiction  in 
such  matters  and  for  the  county  in  which  the  commission  has  its 
principal  office.  Such  action  may  be  begun  by  filing  in  such  court 
a  transcript  of  the  complaint,  answer  and  final  order  of  the  com- 
mission, and  it  shall  not  operate  as  a  supersedeas  unless  the  commis- 
sion or  court  shall  so  order.  All  the  proceedings  before  the  said 
commission,  including  any  of  the  evidence  which  either  party  claims 
to  be  material,  if  a  record  thereof  has  been  kept,  the  requests  for 
rulings  made  by  the  parties,  the  findings  of  the  commission  and  any 
orders  issued  tlierecm,  may  be  used  in  such  action.  If  the  court  de- 
cides that  the  comnoission  has  erred  in  point  of  substantive  law,  the 
proceedings  ^lall  be  remanded  to  tbe  commission  with  directions  to 
make  such  new  or  further  amended  orders  or  to  take  such  other 
action  as  the  opinion  of  the  court  upon  the  pcnnt  or  pcnnts  of  law 
submitted  to  it  may  reqmre.  Provided,  however,  that  no  sudi 
action  shall  be  sustsdned  on  the  ground  dt  improper  admission  or 
r^ection  of  evidence,  or  for  any  error  as  to  any  matter  of  pleading 
or  procedure,  or  for  any  other  matter,  if  in  the  opinion  of  the  court 
the  error  complained  of  will  not  injuriously  afiEect  the  substantial 
rights  of  the  parties." 

Argument  For,  As  the  section  now  stands,  tiie  court  has 
appelate  jurisdiction  only  in  case  the  order  of  the  commission 
violates  a  "proviskm"  of  law.  This  limits  the  jurisdiction  of 
the  court  to  questions  ari^ng  upon  the  ocmstruction  <3l  statutes 
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and  leaves  the  commission  supreme  as  to  the  interpretation  of 
all  questions  of  common  law.  Questions  of  admissibility  of 
evidence,  matters  of  procedure  or  other  secondary  matters,  or 
any  other  points  which,  in  the  opinion  of  th(;  court,  do  not  go 
to  the  merits  of  the  case,  should  not  be  subjects  of  appeal. 

Argument  Against.  The  argument  favorable  to  the  jwo- 
posed  amendment  is  directed  to  tbat  p(^1ioa  at  Section  338 
which  authorizes  an  appeal  to  the  courts  from  an  order  of  the 
commission  on  the  ground  that  if  enforced,  the  order  would 

violate  "a  provision  or  provisions  of  any  law  of  this  State  or  of 
the  Constitution  of  this  State  or  of  the  United  States."  It 
would  scorn  that  this  purpose  would  be  accomplished  equally 
well  without  the  circumlocution  of  the  pro])osed  amendment 
by  substituting  for  the  words  objected  to  those  which  are  quoted 
in  the  following  paraphrase  of  the  original  section:  Any  person 
being  dissatisfied  with  any  order  of  the  commission  may  com- 
mence an  action  in  court  to  vacate  such  order  on  the  ground  that 
if  enforced  the  order  would  violate  '*any  law  of  this  State  or 
the  Constitution  of  this  State  or  of  the  United  States."  Surely, 
tins  phraseology  would  give  the  court  full  jurisdiction  to  hear 
any  and  every  question  o£  substantive  law  that  might  be  raised. 
It  must  be  evident,  however,  that  extended  argument  and 
sapedative  eloquence  would  be  required  to  convince  a  court 
that  the  term  "a  fnovi^on  of  law"  comprehends  only  statute 
law  to  the  exdusion  of  cosmmm  law  so-called. 
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APPENDIX  C 


Report  to  the  National  Civic  Federation  Comnussion 
on  Public  Ownership  and  Operation. 

Your  Committee  on  Investigation  beg  to  report  as  follows: 
After  our  appointment  on  October  5,  1905,  we  met  and  appointed 
a  sub-committee  to  prepare  a  plan  of  .procedure  and  investigation. 
It  was  decided  that  the  committee  should  visit  a  number  of  under- 
takings in  certain  American  cities,  and  then  should  go  abroad  and 
make  a  similar  investigation  in  certain  cities  in  Great  Britain,  com- 
paring the  methods  and  results  of  municipal  and  private  ownership. 
Mucb  attentkm  was  given  to  the  investigation  in  Great  Britain, 
because  it  was  Mt  ibat  theAmerican  pubUc  was  not  so  familiar 
with  oooidBticnis  abroad  as  at  home,  and  because  in  the  contests 
have  been  waged  for  puUic  ownerdiq>,  aDuiracni  has  abn^  been 
made  and  promtnence  given  to  cooditiops  in  British  dties. 

Your  committee  decided  to  enqdoy  botii  company  and  mnnid|)al 
men  as  experts,  so  that  when  investigating  a  gas  plant,  for  *>yft*ttpU, 
there  should  be  ordinarily  one  expert  wlu>  had  been  emph^red  a 
private  gas  company  and  another  to  act  with  him  who  had  been 
employed  by  a  municipality.  A  long  saies  of  questions  was  pie- 
pared  and  various  si)edal  reports  were  called  for,  some  from  tbe 
members  of  the  committee  who  were  detailed  for  this  purpose  and 
some  from  outside  experts  employed  to  investigate  spedfic  matters. 
All  of  these  reports  and  schedules  have  been  carefully  prepared  and 
are  pubHshcd  herewith.  While  it  may  appear  upon  a  superficial 
glance  that  there  is  too  much  of  this  work,  we  trust  it  w^ill  be  appre- 
ciated by  the  student'  and  by  those  particularly  interested,  and 
that  these  statistics  and  reports  will  do  great  good  in  the  future  as 
works  of  reference  upon  this  important  subject. 

We  wish  here,  at  the  beginning  of  our  report,  to  tender  our  sin- 
cere thanks  to  the  gentlemen  in  charge  of  the  public  utilities  in  the 
cities  we  visited  in  the  United  States  and  Great  Britain  for  their 
polite  attentkm  and  thoughtful  consideration.  Nothing  could  have 
been  fairer  or  ktnder  than  the  treatmrat  that  they  gave  tis.  We 
fflramincd  their  idants;  we  asked  far  d^ailed  r^Kxrts  upon  a  Icmg 
list  of  matters,  whk^  were  dieerfully  given.  Whatever  may  be  our 
opsnioa  of  the  merits  of  munic^  or  private  ownen^,  we  are 
unanimous  that  no  more  courteous  treatment  could  have  been  ac- 
corded any  one. 
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It  is  d]£Sctilt  to  give  positive  answers  of  imiversal  application  to 
the  cpiestioxis  arisii^  as  to  the  suco^  or  faihare  of  municipal  owner- 
sh^  as  oompaved  with  private  ownership.  Hie  local  conditions 
affectix^  particular  plants  are»  inmany  cases,  so  peculiar  as  to  malre 
a  satisfactory  oompazjscm  imposdUe,  and  it  is  very  difficult  to 
estimate  the  allowaQoe  tiiat  should  be  made  for  these  local  condi- 
tions. For  instance,  in  ntaldng  deductions  from  the  ftn^ifri^j  con* 
ditions  of  Wheeling,  as  affected  by  its  gas  plant,  as  compared  with. 
those  of  Atlanta  and  Norfolk  with  their  private  plants,  allowance 
must  be  made  for  the  presence  of  natural  gas  in  Wheeling.  Again, 
in  comparing  the  public  water  works  of  Syracuse  with  the  jnivate 
water  works  of  Indianapolis  from  the  point  of  view  of  the  success 
or  failure  of  municipal  operation,  geographical  conditions  must  be 
taken  into  consideration.  The  situation  at  S\Tacuse  is  extremely 
favorable  to  the  establishment  of  an  efficient  plant  with  comparatively 
little  effort  on  the  part  of  its  management.  At  Indianapolis  the 
conditions  are  unfavorable.  In  Syracuse  the  water  flows  to  the 
city  by  gravity;  in  Indianapohs  it  must  be  pumj^ed.  So  we  might 
go  liirough  the  various  cities  here  and  abroad  that  have  been  visited 
and  show  that  the  results  were  affected  favorably  or  unfavorably 
by  special  conditions  applicable  to  each  city. 

Purthw,  the  difficulty  <rf  reaching  satisfactory  results  by  the 
comparative  method  is  not  confined  to  special  or  local  cc»iditions. 
It  ^  tnie»  as  wdl,  of  mudi  broader  questions.  Titus  any  attempt 
to  compare  municipal  with  private  dectric  light  jdants  in  the  Unitod 
States  would  be  fruittess  if  allowance  were  not  made  for  the  &ct 
that  in  most  cases  such  municipal  plants  are  confined  to  street  Hitt- 
ing and  may  not  do  commercial  business.  Alfaywance  must  be  made 
also  for  the  fact  that  many  municipal  plants  have  had  a  struggle  to 
exist  in  the  face  of  unsympathetic  public  opinion.  Again,  in  England 
consideration  must  be  given  to  the  fact  that  the  municipal  electric 
light  and  street  railway  plants  have  permanent  rights,  while  the 
rights  of  the  private  companies  operating  these  particular  utilities 
are  limited  as  to  the  length  of  their  existence,  many  street  railway 
franchises  expiring  twenty-one  years  after  they  were  granted. 

Finally,  not  only  must  it  be  borne  in  mind  that  the  social  and 
political  conditions  which  characterize  the  two  countries  find  ex- 
pression in  their  private  and  public  systems,  but  we  must  consider 
the  difference  in  the  ixature  of  the  two  peoples  which  causes  them 
to  ad<^  different  ideas  aiKi  views  to  tiie  expediency  of  certain  things. 
In  other  wofds,  a  measure  of  success  in  the  municipal  management 
of  puMic  utilities  in  England  should  not  be  regarded  as  necessarily 
indicatii^  tliat  tiie  muaic^Md  managonent  <tf  the  same  utilities  in 
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this  country  would  be  followed  by  a  like  measure  of  success.  Con- 
ditions are  quite  different  in  the  two  countries,  as  will  be  seen  fxoax 
an  examination  of  the  various  reports  that  follow. 

There  are  some  general  principles  which  we  wish  to  present  as 
practically  the  unanimous  sentiment  of  our  committee. 

First,  we  wish  to  emphasize  the  fact  that  the  pubHc  utilities 
studied  are  so  constituted  that  it  is  impossible  for  them  to  be  regu- 
lated by  competition.  Therefore,  they  must  be  controlled  and 
regulated  by  the  government;  or  they  must  be  left  to  do  as  they 
please;  or  they  must  be  operated  by  the  public.  There  is  no  other 
course.  None  of  us  is  in  favor  of  leaving  them  to  their  own  will, 
and  the  question  is  whether  it  is  better  to  regulate  than  to  operate. 

There  are  no  particular  reasons  why  the  financial  results  from  pri- 
vate or  public  operation  should  be  different  if  the  conditions  are  the 
same.   In  eadi  case  it  is  a  question  of  the  proper  man  in  charge  of  \ 
the  business  and  of  local  conditions. 

We  are  <tf  tiie  opinion  that  a  public  utility  which  concerns  the 
health  of  the  citizens  should  not  be  1^  to  individuals,  where  the 
temptaticm  of  profit  m0it  fmduoe  disastrous  results,  and  therefore 
it  is  our  judgment  that  undertakings  in  which  the  sanitary  motive 
largdy  enters  should  be  <^>erated  by  the  public.  . 

We  have  come  to  the  oondu^m  that  mum'dpal  ownership  of 
public  utilities  should  not  be  extended  to  revenue-producing  indus- 
tries whidi  do  not  involve  the  public  health,  the  public  safety,  public 
faansportation,  or  the  permanent  occupaticm  of  public  streets  or 
grounds,  and  that  municipal  pprntion  diould  not  be  tmA^^'km 
solely  for  prc^t. 

We  are  also  of  the  0{miion  that  all  future  grants  to  private  com- 
panies for  the  construction  and  operation  <rf  public  utilities  should 
be  terminable  after  a  certain  fixed  period,  and  that  meanwhile  dties 
should  have  the  right  to  purdiaae  the  property  for  opesaticm,  lease 
or  sale,  paying  its  fair  value. 

To  carry  out  these  recommendations  effectivdy  and  to  imytect 
the  rights  of  the  people,  we  recommend  that  the  varioim  states  should 
give  to  their  municipahties  the  authority,  upon  popular  vote  under 
reasonable  regulations,  to  build  and  opiate  public  utilities,  or  to 
build  and  lease  the  same,  or  to  take  over  works  already  constructed. 
In  no  other  way  can  the  people  be  put  upon  a  fair  trading  basis  and 
obtain  from  the  individual  companies  such  rights  as  they  ought  to 
have.  We  believe  that  this  provision  will  tend  to  make  it  to  the 
enlightened  self-interest  of  the  public  utility  companies  to  furnish 
adequate  service  upon  fair  terms,  and  to  this  extent  will  tend  to 
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render  it  tinnecessary  for  the  public  to  take  over  the  existing  utilities 

or  to  acquire  new  ones. 

Fttrthcmiore,  we  recommend  that  provision  be  made  for  a  com- 
petent public  authority,  with  power  to  require  for  all  public  utilities 
a  uniform  s\'stem  of  records  and  accounts,  ^ivint^  nil  financial  data 
and  all  information  concerning  the  quality  of  service  and  the  cost 
thereof,  which  data  shall  be  published  and  distributed  to  the  public 
like  other  official  reports;  and  also  that  no  stock  or  bonds  for  public 
utilities  shall  be  issued  without  the  approval  of  some  competent 
public  authority. 

We  also  recommend  the  consideration  of  "the  sliding  scale/' 
which  has  proved  successful  in  some  cases  in  England  with  reference 
to  gas  and  has  been  adopted  m  Boston.  By  this  plan  the  authorized 
ciQ»talization  is  settled  by  official  investigatkm,  and  a  standard  rate 
of  divid^id  is  fixed,  which  may  be  increased  cmly  when  the  price  oi 
gas  has  been  reduced.  The  subway  contracts  and  their  op^tion 
in  Boston  and  New  Yoik  are  also  entitled  to  full  consideration. 

In  case  the  noanagement  of  public  utSities  is  left  with  private 
companies,  the  public  shoidd  retain  in  all  cases  an  interest  in  the 
growth  and  profits  of  the  future,  either  by  a  share  of  the  profits  or  a 
reduction  of  the  charges,  the  latter  being  preferable,  as  it  inures  to 
the  benefit  of  those  who  use  the  utilities,  while  a  share  of  the  profits 
benefits  the  taxpayers. 

Our  investigations  teach  us  that  no  municipal  c^xsratioa  is  likdy 
to  be  highly  successful  that  does  not  provide  for: 

First — An  executi\^e  manager  with  full  responsibility,  holding  his 
position  during  good  behavior. 

Second — Exclusion  of  political  influence  and  personal  favoritism 
from  the  management  of  the  undertaking. 

Third — Separation  of  the  finances  of  the  undertaking  from  those 
of  the  rest  of  the  city. 

Fourth — Exemption  from  the  debt  limit  of  the  necessary  bond 
issues  for  revenue-producing  utilities,  which  shall  be  a  first  charge 
upon  the  property  and  revenues  of  such  undertaking. 

We  wish  to  bring  to  your  con^deration  the  6asigeT  here  in  tibe 
United  States  of  tuimi^  over  these  public  utilities  to  the  present 
governnaentof  someof  ourdties.  Some,  we  know,  are  well  govenied, 
and  the  situation  on  the  whole  seems  to  be  improving,  but  they  are 
not  up  to  the  govemmrat  of  British  dties.  We  found  in  England 
and  Scotland  a  h^  type  of  municipal  government,  which  is  the  result 
of  many  yesas  c£  str^^  and  improvement.  Business  men  seem 
to  take  a  pride  in  serving  as  city  ccnmcillors  or  aldermen,  and  the 
government  of  such  cities  as  Glasgow,  Maodkest^,  Birmingham  and 
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others  includes  many  of  the  best  citizens  of  the  city.  These  condi- 
tions are  distinctly  favorable  to  municipal  operation. 

In  the  United  States,  as  is  well  known,  there  are  many  cities  not 
in  such  a  favorable  condition.  It  is  charged  that  the  political  activity 
of  public  service  corporations  has  in  many  instances  been  responsible 
for  the  unwillinj^ness  or  inability  of  American  cities  to  secure  a  higher 
type  of  public  service.  This  charge  we  believe  to  be  true.  How- 
ever, there  seems  to  be  an  idea  with  many  people  that  the  mere 
taking  by  the  city  of  all  its  public  utilities  for  municipal  operation 
will  at  once  result  in  ideal  municipal  government  through  the  very 
necessity  of  putting  honest  and  competent  dtizens  in  diarge.  While 
an  increase  in  the  number  and  importance  c£  municipal  functions 
may  have  a  t^kdency  to  induce  men  of  a  higgler  type  to  become 
pttUic  (Adals,  we  do  not  believe  that  this  id  itsdf  wiQ  accomplish 
munix^ial  reform.  We  are  unaUe  to  recommend  munirapal  oraer* 
shi^  as  a  political  panacea. 

In  many  cases  in  the  United  States  the  people  have  heedlessly 
given  awa\'  their  rights  and  reserved  no  sufficient  power  of  control 
or  r^^ation,  and  we  believe  that  corruption  of  public  servants  has 
sprung,  in  large  measure,  from  this  condition  of  things.  With  the 
regulations  that  we  have  advised,  with  the  publication  of  accounts 
and  records  and  systematic  control,  the  danger  of  the  corruption  of 
public  officials  is  very  much  reduced. 

To  sum  up,  certain  of  the  more  important  of  our  conclusions  are: 

ist.  Public  utilities,  whether  in  public  or  in  private  hands,  are 
best  conducted  under  a  system  of  legalized  and  regulated  monopoly. 

2nd.  Pubhc  utiHties  in  which  the  sanitary  motive  largely  enters 
should  be  operated  by  the  pubUc. 

3rd.  The  success  of  municipal  operation  of  public  utilities  de- 
pends upon  the  existence  in  the  city  of  a  high  capacity  for  munic^)al 
government. 

4th.  Franchise  grants  to  private  corporations  should  be  termi- 
nable after  a  fixed  period  and  meanwhile  subject  to  purdiase  at  a 
fair  value. 

5th.  Municipalities  should  have  power  to  enter  the  field  of 
municipal  ownership  upon  popular  vote  under  reasonable  r^ulation. 

6th.  Private  companies  operating  public  utilities  should  be 
subject  to  public  regulation  and  examination  under  a  system  <rf 
uniform  records  and  accounts  and  <rf  full  publicity, 

7th.  The  committee  tates  no  position  on  the  question  of  the 
general  expediency  of  either  private  or  public  ownership.  The 
question  must  be  solved  by  each  municipality  in  the  light  of  local 
conditions.   What  may  be  possible  in  one  locality  may  not  be  in 
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another.  In  some  cities  the  companies  may  so  serve  the  public  as 
to  create  no  dissatisfaction  and  nothing  might  he  gained  by  experi- 
menting with  municipal  ownership.  Again,  the  government  of  one 
city  may  be  good  and  caj^able  of  taking  charge  of  these  public  util- 
ities, while  in  another  it  may  be  the  reverse.  In  either  case  the 
people  must  rexnember  that  it  reqtiires  a  large  class  of  able  men  as 
city  ofiScials  to  look  after  these  matters.  They  must  also  remember 
that  muBkipal  ownership  will  create  a  large  class  of  employes  who 
may  have  mcHre  or  less  political  influence. 

We  trust  that  these  suggestions  may  aid  the  people,  whenever 
the  time  noay  come,  in  nuiktng  a  wise  dedmi. 

The  above  report  is  apimved  by  the  following  nineteen  naembers 
of  the  Committee  <d  Twenty-one.  Mr.  Mahon  was  kept  away 
bam  the  ses^oos  by  skkness,  Mr.  Waltcm  Claik  wrote  a  separate 
mi&ority  report. 

Melville  E.  Ingalls,  Chairman, 

EowAKB  W.  Bsms, 

William  J.  Clark, 

John  R.  Commons, 

Charles  L.  Edgar, 

Walter  L.  Fisher, 

Frank  J.  Goodnow, 

John  H.  Gray, 

Timothy  Hp:al^  , 

Daniel  J.  Keefe, 

MiLO  R.  Maltihe, 

H.  B.  F.  Macfarland, 

F.  J.  McNulty, 

Edward  A.  Moffett,  Secretary, 

Frank  Parsons, 

Albert  Shaw, 

J.  W.  Sullivan, 

Talcott  Wiluams, 

Albert  E.  Winchester. 
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MESSRS.  CHARLES  L.  EDGAR  AND  W.  J.  CLARK  DISSENT 

AS  TO  PARTICULARS. 


We,  the  undersigned,  dissent  from  the  teport  of  the  investigating 

committee,  as  follows: 
I  St.    The  report  says: 

'*We  have  come  to  the  conclusion  that  municipal  ownership  of 
public  utilities  should  not  be  extended  to  revenue-producing  indus- 
tries which  do  not  involve  the  public  health,  the  public  safety,  pub- 
lic transportation,  or  the  permanent  occupation  of  public  streets  or 
grounds,  and  that  nnmicipal  opaatioa  should  not  be  sddy  for  profit." 

Tias  sentence  is  so  drawn  that  to  a  casual  reader  it  implies  that 
the  opposite  is  advisable.   Prom  tlus  we  slbtoo^y  dissent. 

and.   The  report  says: 

"To  carry  out  these  recommendations  ^ectivdy  and  to  protect 
the  ri^ts  of  tbe  people^  we  recommend  that  tl»  various  states 
should  give  to  t^ieu-  municipalities  the  auttiorEty,  i^kxi  popular  vote 
under  reasonable  regulations/'  etc. 

The  words  "under  reasonable  reticulations"  were  put  into  the 
report  at  the  suggestion  of  Chas.  L.  Edgar,  and  were  intended  by 
him  to  mean  such  regulations  as  would  compel  deliberate  considera- 
tion not  only  by  the  people  but  by  their  representatives,  and  would 
consequently  prevent  the  superficial  attractiveness  of  the  scheme 
from  overriding  the  sober  second  thought  of  the  people.  We  strongly 
dissent  from  any  definition  of  "regulations"  which  does  not  cover 
these  points. 

3rd.  The  second  and  fifth  conclusions  in  the  latter  part  of  the 
report,  being  merely  repetitions  of  previous  statements,  are,  of  course, 
subject  to  the  same  dissents. 

Charles  L.  Bdgar, 
W.  J.  Clark 

MINORITY  REPORT. 

To  THE  CoiflllSSION  ON  PUBLK  OWNBRSmP  €9  TBB 

National  Civic  Federation: 
Gentlemen: — I  have  the  honor  to  submit  the  following  report  of 
the  minority  of  the  Committee  on  Investigation,  af^pointed  by  you 
under  a  resolution  as  follows: 

Resolved,  That  Melville  E.  Ingalls,  Talcott  Williams,  W.  D. 
Mahon,  Frank  J.  Goodnow,  Walton  Clark.  Dr.  Albert  Shaw,  Edward 
W.  Bemis,  John  H.  Gray,  Walter  L.  Fisher.  Timothy  Healy,  William 
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J.  Clark,  H.  B.  F.  MacFarland,  Daniel  J.  Keefe,  Frank  Parsons,  John 
R.  Commons,  J.  W.  Sullivan,  Leo  S.  Rowe,  F.  J.  McNulty,  Albert 
E.  WinchCvSter,  Charles  L.  Edgar,  Milo  R.  Maltbie,  be  appointed  a 
Committee  of  Twenty-one  to  investigate  in  this  country  and  in 
Europe  the  advisability  of  private  and  municipal  ownership  affecting 
gas,  water,  electric  power  and  light,  and  street  railways,  and  that 
this  Committee  of  Twenty-one  be  empowered  to  fill  vacancies  or 
add  to  their  number,  subject  to  the  approval  of  the  Chair. 

I  r^ret  that  my  understanding  of  your  charge  to  the  Conunittee 
of  Twenty^ooe,  to  investigate  and  report  to  you,  as  per  the  above 
nsotntioa,  leads  me  to  tbe  necessity  of  presenting  a  zninQrity  re|X)rt. 

I  agree  with  my  associates  on  the  importance  a/t  directing  your 
attentkm  to  the  dat^sers  and  diflSculties  attending  mnnicipal  owner- 
idUp.  I  do  not  dissent  from  their  QonduMst  ^t  companies  en- 
trusted with  franchises  and  charters  for  the  operation  of  so-called 
public  service  industries  should  be  subject  to  regtdation.  I  write  a 
minofity  report  because,  if  I  correctly  tmderstand  your  instructions 
to  your  Investigating  Committee,  the  majority  report  does  not,  in 
its  form  and  scope,  answer  your  reasonable  expectation;  and  because 
I  am  not  able  to  agree  with  what  I  understand  to  be  the  meaning  of 
some  few  of  the  statements  made  therein. 

Recognizing  the  almost  supreme  importance  of  an  adequate  and 
cheap  supply  of  pure  water,  I  dissent  from  one  of  the  recommenda- 
tions of  my  associates,  in  effect  that  water  works  should  be  operated 
by  public  bodies.  I  dissent  for  the  reason  that  my  study  of  the 
report  of  the  water  works  expert  employed  by  your  committee,  and 
my  personal  investigations,  lead  me  to  the  conclusion  that  the  water 
companies  have  made  the  more  intelligent  ^orts  toward  adequacy 
and  purity  of  supply,  and  that,  all  conditicms  conadexed,  the  result 
of  tibdr  efforts  has  been  and  is  a  better  and  cheaper  water  supjdy  and 
service  than  that  maintained  by  the  municipel  water  wodcs  de- 
partments. 

I  agree  with  the  majority  that  sudi  govaiunental  conditions  as 
ea^  in  Glasgow,  Manchester  and  Birmingham  are  "distinctly 

favorable"  to  municipal  ownership,  as  they  must  be  to  every  urban 
activity,  public  or  private.  The  fact  that  the  results  oi  the  investi- 
gaticms  we  have  made  in  these  well-governed  ctties  have  not  led  my 

associates  to  commend  municipal  ownership  as  we  have  there  ob- 
served it,  or  to  recommend  that  our  American  cities  adopt  muni- 
cipal ownership,  is  pregnant  with  meaning,  and  indicates  another 
point  upon  which  we  are  in  accord. 

My  knowledge  of  the  question,  had  from  personal  investigation, 
and  from  a  study  of  the  reports  of  the  experts  employed  by  the 
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commission,  and  of  the  writings  of  its  members  leads  me  to  the  con- 
clusion that  the  city  and  citizens  of  Glasgow,  Manchester  and  Bir- 
mingham, as  well  as  of  the  other  municipalities  investigated,  are  not 
so  wdl  served  by  their  public  service  trading  departments  as  the 
cities  and  citizens  of  London,  Newcastle,  Sbx^eM,  Dublin  and 
Norwich  axe  by  companies  operating  similar  trading  indtetaies,  iand 
that  these  k  no  ekmoxt  of  blessing  in  the  mMnictpflHgation  <^  the 
former  cities  to  ooo^ensate  for  the  indifferent  character  of  the  ser* 
vice  rendered. 

I  diss^t  from  the  statem^  of  my  associates  that  "we  take  no 
position  on  the  question  of  general  expediency  of  either  public  or 
private  ownership."  I  come  from  the  study  of  this  question,  and 
from  the  investigations  in  which  I  have  had  a  share,  induding  that 
of  the  municipal  plants  selected  as  being  the  most  successful  in 
Great  Britain  and  in  this  country,  ready,  and  with  confidence,  to 
take  a  position  on  the  question  of  general  expediency. 

Because  the  investigation,  in  which,  through  your  favor,  I  have 
had  the  honor  to  have  a  part,  has  convinced  me  that  municipal 
ownership  has  not  proven  equal  to  private  ownership  in  benefits  to 
the  consumer,  citizen  or  city,  I  am  not  able  to  agree  with  the  majority 
of  the  Committee  that  the  way  should  be  left  open  for  any  muni- 
cipality to  undertake  any  trading  operation,  without  special  authori- 
zation by  the  l^;islature  c£  the  state  wherdb  it  is  located.  I  cannot 
believe  that  tbe  prescnbed  remedy  for  any  ill  should  be  a  worse  ill, 
and  I  cannot  recommend  tiiat  a  municipality  suffering,  or  believing 
that  it  suffers,  under  con^iany  adminiBtgation  of  a  puUic  utility, 
sdiould  be  given  the  right  to  engage  in  the  operation  of  such  utility 
for  itsdf ,  without  such  a  course  of  procedure  as  will  make  sure  tiiat 
the  sober  second  thought  of  the  pec^de  shall  have  ample  opportunity 
for  development  and  ea^wression,  before  the  community  is  committed 
to  nranicipal  ownershq>,  with  the  accompanying  dangers  and  diffi- 
culties, of  which  you  are  warned  in  the  majority  report. 

Because  I  believe  that  the  general  credit  of  mimidpalities  should 
be  conserved  for  the  benefit  of  public  and  necessary  improvements, 
from  which,  in  the  nature  of  things,  private  enterprise  is  excluded; 
and  because  I  believe  that  a  municipality  should  not  be  permitted 
in  any  event  to  engage  in  any  trading  enterprise  that  will  not  pay 
its  own  way,  and  have  the  confidence  of  the  citizens  as  financially 
sound,  I  recommend  that  municipalities  be  prohibited,  by  statute, 
from  making  investments  in  trading  operations,  except  with  money 
borrowed  on  mortgage,  or  otherwise,  the  loan  being  secured  b}-  a 
lien  on  the  plant  in  which  it  is  invested,  and  on  the  right  to  operate 
the  same,  and  on  these  osAy, 
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Because  I  believe  that  it  is  praGtically  impossible  to  secure  pri^ 
vate  funds  for  investment  in  an  enterprise  subject  to  purchase  by  a 
municipality,  at  a  date  to  be  selected  by  the  municipality;  and  be- 
cause I  believe  that  the  impossibility  of  so  securing  private  invest- 
ment may,  and  often  will,  work  a  social  harm  to  a  community,  I 
dissent  from  the  opinion  of  the  majority  that  a  city  should  have  the 
right  to  purchase,  at  its  option,  the  property  of  public  service  cor- 
porations for  operation,  lease  or  sale. 

I  believe  in  state  regulation  and  protection  of  public  service 
companies.  I  do  not  understand  that  your  committee  was  charged 
with  the  duty  of  recommending  to  you  a  fonn  of  regulation.  I 
know  that  your  committee  made  no  special  study  of  this  subject. 
Therefore  I  am  not  prepared  to  propose  any  detailed  plan  of  regu- 
lation. 

Finally,  regretting  to  be  in  any  degree  in  conflict  of  opinion  with 
my  associates,  I  may  still  satisfy  my  sense  of  duty  to  my  fellow- 
dtizens  and  my  sense  of  ob%ation  to  you  for  the  hoiior  of  a  share 
in  this  important  work,  by  reoofding  the  convictioa  I  am  under  at 
tile  dose  of  this  investigatioa. 

I  am  convinoed  that  the  condition  ot  the  British  peofde,  indi- 
vidually or  cdkctively  t  has  not  been  improved  by  the  municipali* 
zaticm  of  the  industries  we  have  investigated. 

I  believe  that  pditical  and  social  conditions  in  the  United  States 
aze  less  favorable  to  the  success  of  munidpal  owsiership  than  are  the 
same  conditions  in  Great  Britain. 

I  find  this  conclusion  strengthened  by  our  investigatioa  into 
municipalized  industries  in  the  United  States. 

I  am  convinced  that,  under  American  conditions,  the  system  of 
private  owner^t^  o£  public  utilities  is  best  for  the  citizens  and 
consumers. 

I  recommend  state  regulation  and  protection  of  public  service 
companies,  provided  by  statute,  and  as  far  as  possible  automatic 
in  its  application  and  operation. 

I  realize  that  in  the  main  the  majority  and  the  minority  of  your 
committee  are  in  accord.  Wherein  we  differ,  the  minority  appeals 
with  confidence  to  a  careful  reading  of  the  records  of  your  com- 
mittee for  judgment  as  to  the  reasonableness  of  its  conclusions  and 
recommendations. 

Respectfully  submitted, 

Walton  Clark. 
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